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aîfter default the vendor cancels pursuant to bis agreement he is
uiot rescinding it, in the sense that the parties are ji the same
position as though no bargs;n had beexi made, He is performiug

t he rontract and at commin law lhe would be entitled to whatever
remedies that situation gives hlm. One of those remedies is the,
riglht to retain ail purchase money paid, and the purchaser having
agreed to it. caninot object at conunon law.

A comparison, therefore, of cases (a) and (b) will shew the
importance of provisions for cancellation and forfeiture in al
cointracts for payment of purchase money by instalments

The main question, therefore, under this general heading ir,
whether if the purchaser cornt obtain or does not wish to obtain
speific performance, hie is entitled to ask for relief against this

forfeiture. At commion law he wais helpiess and so his appeali
is nccessarilv to equity and the problem is whether this is one
of thase penalties and forfeitur"s frorù which the Courtiof Chancer *
grante relief. In Ontario it was not s0 treated. The case of
Fras.er v. Icman. 24 A.R., 1). 441. already quoted, while a decision
uiponi iinother point deelaies that where the purchaser has xîot
<OMplied vîtth his agreemient lie canziot recover any part of the
11n0ney which lie paid; sec also Gibbons v. ('ozens, 29 0.11. 306,
anl .1lcCaiiinoid v. Goteiilck, 2 O.W.N. 563.

I Iaitoba anmd the North West Provinces the matter lis
reeived a good deai of consideration anmd apparently it was the
lract:ce iii Alberta for vendors holding agreementS cf this kind
anid F.-ving part of the purchase money in their hands to sue after
ulvfault for recissiort and for a 'ieclaration that the purchase
money %vas forf'ijted; see Great M'es~t Lumber Comnpany v. Wilkins,
1 A.L.I1. 155; Mt-riavi v. Paisch, ibid, 262; C.P.R. v. Meadows,
ibid, 344, and &churmam v. Eiig, 2 A.L.R. 16S?. and even thougli
t he defendant, did flot appear some of the Judges refusedl to
rescind and forfeit the 1)urli'.S% moniey. Instead they appeared
to mould the practice governing cases where a vendor's judgment
for specific performance against the purchaser remained un&lt-
ified, and instead of de'caring a forfeiture they gave the purchaser
time to redeem and directed a gale of the lands after the time
lirnited, aut horising the vendor 'to retain the amount of hi@
principal, interest and costs, uînd ordering him to pay the balauv'e


