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to by C.; (2) because the appointment was not marde iy writing; and (3)
bew .se the appointnent, if agreed to by C. in the first instance was
revoked by C. withdrawing his consent therero before action brought.

Held,~—1. The onus of establishing the graunds relied upon was upon
plaintiffs.

2, The question as to whether C. did or did not asscnt to the appoint-
ment of D. was one of facy, and the finding on the point heing adverse to
plaintiffs, and the weight of evidence being in favour of the finding there
was no reason for setting it aside.

3 In the absence of anything to require the appointment of the third
arbitrator to be made in writing the same law would govern as in the case
of ibe appointment of an umpire under a submission, which may be made
by parol if no particular mode of appointment be prescribed.

4. D. having been appointed and having consented to act his appoint-
ment could not be revoked by subsequent dissent of the parties,

Jo A MeLean, K.C, forappellant. 7. 5. Wade, K.C., ‘or respondent.
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Fyuitable action~—Entry of defanlt judgment—Common late practive not
applicable~ O, 13, rr. 11 and 13— Appearance after time limited—
Appearance and defence— Motion 1o sct aside for irvegularitv— Notive
of trial and to enter canse—Right of defendant o give—Dismissal of
action for nen-appearance on tial—0. 34, »v. 17 and 25— Conditions
as o costs— Power of judge to impose— Amending order— Costs.

Plaintiffs, as heirs of L., claimed as against defendants, who were also
heirs of L., partition of certain lands granted by the Crown to L. in 130eg,
or, in the alternative, a sale of the property and a division of the proceuds.
Also a declaration that a grant of the same lands from the Crown to defen-
dants, dated on or about the 23rd August, 18yo, was inoperative and void.
Shortly after the issue of the writ plaintiffs’ solicitor was informed by F,a
solicitor, that he had been consulted by defendants, and had advised them
that they had no defence, and that the only thing to be done was to have
the property divided as cheaply as possible.  No appearance having been
entered, judgment by default was entered against three of the defendams
on June 6Gth, 18g9. Subsequently, on the 26th February. 1goo. appearance
was entered on behalf of all the defendants by 6., another solicitor, and a
defence was filed and served. Notice of trial was given on beball of
defendants for the first day of the September sittings of the Supreme Court
at A., and notice was given on behalf of plaintifis, for the same time, of a
motion to set aside the notice of trial and entry of the same on the docka,

on the grounds, among others, that default had been marked for want of
appearance before and appearance was filed or served, and that the solivitor
{3. had no authority to appear and defend the action. The latter motion




