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A preliminary objection war, talven by Mr. MoDonalJ, that a
.Tudge^ had no power lo set aside his own proceedings, but the
rule of the 27th March, luiving beiMi made absolute in the first
instance, and having been granted f.rpw/-^^. I consider that the
Ee^pondent was at liberty to move to discharge it, provided he
could show sufficient reasons why the rule should not have been
granted in the first instance. The principal ground relied upon
by the Eespondcnt was that the peLilion was not fihul, delivered
and presented according to law—and if that objection is substan-
tiated it must be liital.

The llch Section of the Controverted Elections' Act, Cap. 2S,
1873, 2nd clause, declares that the petition nuist be presented no!"
later than thirty days after the publication ol the receipt of the
return in the " Canada Gazette," and it was adniit tod bv both
parties that the 28rd of March was the last dav for presentation
of any petition against the return of the llespond-ut. On
the 11th March the Court made an order that all pel it ions against
the return of members be filed within flu; time re<iuired bv the
"Controverted Elections' Act, ]87;3," and in order to pr'eveTit
surprise this order was directed to be published in three news-
papers for one week. The petitioner in his affidavit , on which he
obtained the extension of time, swore positivelv that the petition
was filed on the 2;Jrd day of March instant, in the office of the
Clerk, and on the faith of this allegation and i.o that the
Respondent had left the city before personal se.v..e could be
effected on him, I granted the rule for the extension of time.
On the part of the Respondent an atHdavit was i)ro(luced from
Benjamin Russell, Esq., the Clerk of the Court, in which he swears
positively that the petition was not filed with him, nor as he
believes witJi any person iu his office, on the 2;}rd day of
March, He further states, that about 11 in the forenoon on the
24th March, he discovered iu a drawer in his office, the petition
folded up in another petition, and that he had no knuwled-e in
what manner this petition came to his drawer or office.

Two affidavits in reply were read on the argmnenl, on the part
of the petitioner, one from John S. 1). Thompson, in which he
states that he called on the 28rd day of ^.[arch al or near six
o'clock at the office of the Clerk, and stated to him his desire, that


