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ÀUOTIONEER - 11ÉPLiED AUTHORITV 0F AUCTIONEER TO SELL WITHOUT RE-
saiRvE-LITATION 0F AUTHORITV 0F AUCTIONRER UNKNOWN TO BUVER

-NOTE IN< WRITING -AUCTION - LiArILITY 0F PRINCIP'AL -STATUTE OF

FRAUDS.

In Rainbow v. Ilowkins (i9o_1) 2 ' _13. 322, the plaintiff had at-
tended a sale byauction of a pony. The defendantwas the auctioneer,
and disclosed the name of the vendor, and inadvertently stated that
the sale was without reserve, whereas in fact his instructions were
to selI subject to a reserve PrîceOf £25. The plaintiff bid £15 1 Ss.,
and the pony was kr.ocked down to him. The defendant immne-
diately after discovered his mistake, and put the ponIy Up for sale
again, ancG 'cought it in for the vendor. No note in writing was
made of the sale to the plaintiff. The plaintiff claimed delivery of
the pony, or damnages for its detention, or alternatively damages
for breach of warranty by the defendant of authority te seli the
pony. The County Court Judge dismissed the action, holding that
the absence of a note in writing was a good defence to the flrst
head of claim, and, as to the second ground, t hat, tbc principal bav-
ing been d isclosed, the defendant wvas not pcrsonally liable. The
Divisional Court (J ord .Xlverstone, C.J., and \Vîll, and Kennedx',
J J.) affirmed the (lecision, but flot altogether on the same ground's.
They agreed %vith the County Court Judge that the absence of a
note in %vriting wvas a good defence to the plainf ff's dlaim as pur-
chaser. On the second ground of dlaim, however, tbey considcrcd
that the fact that the principal had been disclosed Nvas not ieces-
sarily, a bar to an action against the auctioneer, but tlîey held that
there is an implied authority te, an auctioneer to seil without
reserve, and that the principal cannot repudiate a sale without
reserve, on the -roundl that the auctioneer bas excecded bis private
instructions wvhich were not communicated to the buyer ;therefore
they held that (but for thc want of a note of wvriting) tbe contract
of sale co the plaintiff %vould have been binding on the vendor,
consequently there was no breach of warranty of the defendant's
authuritv te selI.


