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notice of tho second, and ho might then have learned everything : or any othier person or persons whomsoever, having or lawfully
necessary to support a much carlier application to quash the jclainung any estate, right, title, interest or demand of) in, or to the

by-law.

demised premises, by or through her or them, or by or through

Thero remains ouly the sccond objection, which is pointed at | her or their acts, measures, couseats, default, neglect, or procure-
tiie fourth scction of the by-law, aud this section has been abau- [ ment, or by, from or through any other person or persons whom-

doned on the argument as illegal.

To this extent therefore the |soever.

Breach, that after plaintiff became assignes of the term,

by-law must be quashed, and the question is whether the residue | ud possessed of the premises, and while the reversion was vested

can be supported without it.
makes it wdispensable that the by-law should name the day on
which cither tho debentures or the intcrest thereupon should
become payable. Tlho third sestion of the by-law distinctly autho-
rises the raising the money by loan on debentures. It appears that
the debentures themselves were issued in conformity to the statute,
not in compliance with this illegal provision in tue by-law. The
other portions of the by-law arc independent of the fourth
section. And it would have been, as I think, 2 legal and effectual
by-law if this fuurih clause had not been introduced. Weo may, 1
think, lop off this votteu limb, aund leave the tree to which it was
attached in full vitality. Itis unnecessary to its existence, and
to its bearing the frwt it was intended to produce. To drop
metaphor, it appears to me tho defect s confined to the fuurth
section, nnd does not vitiate the rest; the fourth section must be
quashed.

Tpon the whole, though leaning in favor of the first objection
which strikes at the whele by-law, yet when 1 consider the
mischicf or secrious inconvenience whick probably weuld result
from quashing the by-law at this late period, I think we ought,
as u matter of discretion, if we possess such discretion, rather
to discharge than to muke absolute this rule. It is true, a
distinction has beea well taken between objections extrinsic to
the by-law, and such as appear on the face of i, as to the
duty of the court on applications to quash; and this ebjection
is not extriasic, bet the Consol. Stat. U. C., ch. 2, sec. 18, subs.
2, caables us to treat the word may ¢ as permssive,” not manda-
tory, and the 195 scction of the muaicipal institution act says the
court may quash a by-law in whole or in part for illegality.
Treating the expression as conferring an anthority, with a dis-
cretion to abstain from its exercise, 1 think this a fitting occasion
to cxerciso that discretion.

I think, thercfore, the rule should be made ubsolute to quash
the fourth section of the by-law, aud sheuld be discharged as to
the residue, without costs on cither side.

Ler cur.— Rule discharged.

SxaAre v. BALOWIX RT AL.

Trase—Oainnnt for quicl enjoyment—Ireach of, undey superor authority net
existing at excculion of le2se— e far lessor fiable.

Iy letters patent. Yeaning date in the vear 1S40, cartaln fwnda sitaste on the
water's wige 10 the eity of Toronto, were gratted to one A 7 the jatent con-
BRI 4 o BEon for the erection of an esplanada ascordiog to 2 o'rtaf plan.
within tavee vears Tpoen the o dtee thereal,

Albvandintore denuv d tarxad fands o plantf, with €
ali the wornd,

L1l the «tat 16 Ve cap 210 enacted, that unless th: enners and lerseus
should. within twelie months, ercet the explanade, the corpriration of the mty of
Turcnta ahioutd do it and tnps a cpacial rate t defriy the wxpenee thersnf:
and by stat. 20 Vic cap. S further puwers were zranted to the corporation with
r-'qx-f:(l 10 the crection of the erplanads, among others towater upon the water-
lots, &c.

Under the abwve mant'onsd statutec thee corparation. by their acente. entered
wpon the premiacs 1o question. and by filling up the spee betwecn the water's
e and the ayplannde provented the workmz of 1he plaiahils willl, which was
the duanng . eciaplidned of in thivant.  Hadd thit the act of tho corporating
belag done under supeiior autharity (the tegixiaturn) althougzh the statuts did
nat oxint at the tiwre of tho wxecution of the lease. Set as the breack of covenant
did not arwse from the pegicet, fraud or procuroment of the lessor, but from tt ¢
nonfuifilment by the lessce of his owa coveaants, the defendants were entitled
to succeed.

The declaration set out a lease of certain premises in the city of
Toronto, being @ water ‘ot, made by one Margarct Phocbe Baldwin
to onc John Mulholland. Tho plaintiff shewed the term (of 42
years from 1st November, 1844) to be vested in himself by assign-
ments, and stated that all the estate and interests of the lessor
became legally vested in the Hon. Robert Baldwin, that ho dicd,
and that the defendants aro his exccutors, and set out 8 covenant
in the lease for quiet cnjoyment by the lessce, his executors and
nssigns, without the lawful let, suit, hindrance, denial, ouster,
ciction, cjection or interruption of the lessor, her heirs or assigns,

favenants a aunet

1 do not perceive that the statuto | in Bobert Baldwin, and in his lifeume, and during the term, the

corporation of the city of Toronto bad the lawful right and title
(oot derived under Mulholland, &c) to enter and to grant to
others the right of entry upon the demised premises, and to retain
possession and to disturb plaintiff in the enjoyment thereof; and
afterwards and while plaintiff was possessed, tho Grand Truuk
Railway Company, aud other persons, having lawful right from
and under the corporation of the city of Turonto, (vot derived
under Mulholland, &c ) and having tall, just and pertect right
to cnter into the possession of the demised premises, by sud
with the consent and approbation of Robert Baldwin, in his lifo
time, Jdid enter and did rightfully put out the plaintiff from pos-
session, and disturb and interrapt bim in the enjoyment of tho
demised premises, and being in such possession the Grand Trunk
Railway Cempany and other persons claiming title, and acting
under the city corporation, and with the consent of the said
Robert Bildwin, did fill up with carth the water-lot from the
water’s ¢dge southwards to the northern limit of an csplavade, of
100 feet wide, built along the bay at the southern hmit of the
water-lot, and thercby, &c, stating the injury inflicted upon the
plaintiff, and the damage.

Demurrer,—1. Beeause it is not shewn that the corporation of
the city of Torouto claimed the alleged right, through Margaret
Thoebe Baldwin, her heirs or assigns, or by her or their acts, con-
sent, &¢ 2. That it is not shewn that such alleged right accrued
before the making of tbe covenant. 3. That itis not shewn by
what right the corporation, or the railway, or the other persous
claiining under the corporation, entered.

Pleas — 1. That the eantry, cviction, &e¢., in the breaches
charged, were not occasioned by reason of any matter or thing
contained in the covenant. 3. That Mutholland, in the said inden-
ture of lease, covenanted, that he, his executors, administrators
or assigns, should witbin the time, and in the manner appointed
by provincial, municipal or other competent authority, at their
own cost, crect. build, &c, all such buildings, matters or things
on the demiscd premises, or in the immediate neighbourhood
thercof, according to the provisions contained in certain letters
patent from the crown, dated 2ist Febraary, 1840, granting,
rmongst other things, certain lands adjoining 1o the demised pre-
mises, to the city of Torouto, upon certuin trusts, were or might
be neeessary to he erected oo behalf of the said Margaret Phoebe
Baldwin, her heirs or assigns, as proprictors of the demiscd pre-
mises, so as to entitle her or them to a conveyance of the said ad-
jniuing lands from the corporation of Toronta, accarding to the
pmovisons of the letters patent.  That by the letters patent, and
hy force of the statute 16 Vie. ¢ap. 219, 1t became necessary, on
behalf of the said R biert Balilw:a, as proprictor of the demised
premises, and in respect of the same, to entitie him to a convey-
ance of the adjoining picces of land, a3 in the covenant mentioned,
to build in front of aul upon the demised premises, an csplanade.
within twelve months froin tho Ist of January, 1853, and plaintiff
did not build the same at any time, wherefore, and by authority
of the said statute, aod also by authority of the statute 20 Vic.
cap. 80, the corperation of Toronto and the Grand Trunk Railway
Company, and the said other persons for tho purposes in the said
acts authorized, entered upon the premises, and did the several
acts in the said breach charged.

2nd Replication to 3rd plea, that, according to the provisions of
the said letters patent, it wes not ncceseary in order to entitlo the
said Margarot Phecbe Baldwin, o> the said Robert Baldwin, un
her assignee and proprictor of the demised premises, to crect,
build, &c., any buildings, works, matters or things, either on the
demised premises or in the immediate neighborhood thereof, but
that by the letters patent the said adjoining lands, with other
lands, were granted to the corporation of Toronte, in trust, to con-
vey the same to the owners of the demised premises, subject to o
charge thercon binding the lands; that the proprictors of the



