278

LAW JOURNAL.

{DECEMBER,

the township,  In the meantime, however, the four persons clected
at the general election met nygain on the 1%k of Janawry, aad filed
their declarations of qualificntion, nud organized themseives asi
the council of the township.

Iu conncetion with this application, n rule nesd wag obtrined for
o mandamys to Jawmes Poley, who was the towaship olerk, and !
who had been cliosen again Uy the councitiors clected under the
warrant iszued by the reeve, 1o deliver up to the parties claming
uuder the first clection the seal of the corporation, aund all Yoeks
and papers in his possession.

Head, Q. C, for those cleeted at the general clection of the’
townzhip, obtained 4 rale nisi calling upon the four persons thus
clected under the wayrant of the reove, to shew canse why an in-
focmation in the nxture of & quo warrando should not be filed
against thew i the name of the corporation,

Fecles, Q. C., shewed cause.

The clauses of the statute bearing upon the case ave referred to

in the judgments. i

McLgay, J.—The affidavits filed do not shew an absolnte refusat
to make and subscribie the decluration of office required by the
176th section ; on the contravy, they shew that they only declined .
for the time until they could see the judge of the county eourt
relative to the objections raised against them, and that within the |
twenty days allowed to them they did make and subscribe the,
the declaration of office.  The whole difficutty appears to have |
arisen from the reeve of 1858 having issued a warraut for the |
electian of four members of the council wheu in fret theve were
0o vaeangios in that body,  Ifindeed it could be shown that the ‘
four persons just clected had absolutely refased to qualify or to
accept office, then the issutng of a warrant for a new election ,
would be quite right under the 124th sectien of the net 22 Vie,, )
ch. 49, whick pravides for the filliug up of vacancies witich may ,
ocenr previous to the orgauni<ation of the council for the year. ’
Whethier there was sach abrolute refusal ug o justity the issue of
a wareant to il up o mnny vacaucies may be tried and decided
on the information which ix now applied for. It is 1herefore pro-
per that the rule obtained to shew cause why an infurmastion
should not issuc should be made absolute.

In conncetion with the application in this case is one for a
mandamus 1o the clerk of the township council, to deliver over to
parties clabming to he the council under the election held on the
first Monday in Janvary, all bpoks, papers, aud records in his
possession.  From the nffidavits filed, it certainly appears that the
jssuing of a warrrat on the 19th of January for the election of
four mombers of the couticil, as if there were so many vacancies,
wug wholly uenecessary, anld that the elections held wnder sach
warrant cannot be upheld. 18 s0, the counetd legally elected must
be entitled to have possession of the records and books of the
township, and the clerk kas no right to withhold them.  Upon the
mandamus #iss this point may be contested and dectdeg, should jt
nat be sgancr done on the iuformation with respect to the election
of memhbers. A maundataus nési will in the weantiae issuc as
maved for,

Bruxs, J ~The question presented for adjudication upon this
motion is whether the election of the four newly elected perseus is
legal, or, in other words, whether the four persons who declined
to qualify upon the 17th of January, bul who did qualify them-
selves upon the 19th, had vacated their seats in the council of the
cerporation by such neglect or refusal.

Wo see, by the 183ed section of the Municipal Corporations dct,
that twenty days arg allowed to cevery person within which to
make and camplete his declaration of qualification before be ig
Bable for the pennlty imposed under that section,  These twensy
days within which the declaration shall be mado are to be compu-
ted from the time of the person kuowing of his clection. When
the four persons, or any or cither of them, knew of their election
as councillors at the general clection is not shewn, so that we do
»ot kanw whether they bave or not incurred any penalty for not
qualifying themselves. The 1T3th sceti r declares that no one
shall enter upon the duties of office until hie makes and subscribes
the declaration vequired.  Nothing could therefore have been
dane i the discharge of township duties on the 17th of Junuary,
when the five councillors met, for only onc nualified himeelfe It

)

Yo positive refusei to take oftice,

of the former year acted, and ixsued his warrant for a new clection,
coneeiving that what was done on the 17th of January completely
vacuted the sents of the four persons who declined ta qualify.
Whether the former veeve be right in that view must depend upon
the construetion to be put upon the 130th seetion.  Now it iscleny
enough thut the council is not bound to organize itself on the thivd
Monduy in Junuary, for that statute sags that in mny be done on
some dny thereafier at noon, 1t might >0 happen that it would be
tmpossible for a majority of the clected conncillors to be preseat
on that day. Nothing is snid whether those present shall adjowrn
to unother day, or that the ‘clerk should give notice thereof. 1
supose that wight be regutated by the standing evders and roles
of the couneil, as A matter of internal govermment,  The question
5 therelore whether what the four persons did wag cquivatent te
It does not appear that they did
decline the office: they oeuly declined making the declacation, and
that, as stated, untid they conld have the spinion of others upon
the poiut of objection raised ngaiust thens. It is an iwmportant
point to cousider upon what evidence it shall be that the reeve of
the former year shall act in ensuing a warrant for another clection
uader the provisicus of the 122ad or 124th sections of theact. In
the case before us there is nothing 1o shew at what time thege
persons were aware of their clections; and if it were to happen
that in any case the person clected did not become aware of his
election until 2 day or two perbaps before the third Menday in
January, we could not hald that he was bownd, at the risk of losing
bis geat, 16 qualify hbmself on that day, when we see that ke may
de @ within twenty days after kuowledge of his election. 1If ho
would lose his seat by reason of not qualifying on that day. and
that a new clection must be the legal resnlt of bis doing so, then
this absuedity would follow, either that he wounld be liable for not
qualifying within the twenty days, or if he did qualify within that
e thew there was was no use in i, for that by reasou of neg-
lecting or delayiug to do so on the third Momiay in Janvary bis
seat wight be filled by another person to his cxelasion.

It is impossible to lay down any rule as to what amount or what
Kind of evidence ox information skould be laid before the formeyr
reeve to enable or authorise him to issue his warrant to hold an-
other election, but in this erse it daes nat appear fram the infor-
mation Inid before ns that he could have hnrd sufficient informa-
tton ov evidenee hefore him, It was o mistuke for him to suppose,
because the four persons ctected did not qualify on the 17th of
January, that he had o right to cousider the seats so vacated that
be should issue his warraut.  If the tine bad then expired within
wiiich they should make the declaration of qualifieation, and it
appeared und was made knowa to him that these persons had un~
reservedly declined ta quakdy, of course he then would have been
quite right in Sssuing bis warrant.  The statnte, however, says
that the council may organtze upon another day desides tho third
Nonduy in Junvary ; and there sppears to be nothing whatever
anreasonable, when an objection was made upon the 17th of
January to these persons taking thele seats ag councillors, that
they shonld desire » day or two 10 consult whether they might not
be liable ta be unseated on nccaunt of disqualifieation.  The recee
wis premature in grauting his warrant.  Tho elected persons did
again meet on the 19ih of January, and tack upan themselves the
duties of councillors, We do not see any thing that should pre-
vent them from doing so.

The rule should be made abselute for an information in tho
nature of quo twarranto, and if the defendants desire to contest the
matter they can plead ta the information, aud thus take the for-
mal opinion of the court upen 1he subject.

In answer of the Clerk to the application for & mandamus wo
do not understaud him to make any registance to it, provided
those under whiom he acted do not Jegally constitute the courncil,
and all hie desires to do is to Qeliver tho scal to the body which in
law i3 entiticd to have the control of it.

We need not further enter into the particulars than as contained
in the judgmwent already given. The result of that application
renders it necessary that the rule »is for the mandamus should bo
made absolute.  The defendant, if ke contests the right, and con-
tends further that the persons last clected were properly the
councit of the corporatlon, may plead to the mandamus, and thus

was under the 122ad and 124tk sections of the act that the reeve

formally take the apinten of (e court Rulo absolute.
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