
Zmp lied Covenant for Quiel Envjoyment. 97

to interfère mitli the enjoyment by the lessee of the premises
deniised.

This point, we may observe, %v'as one of those depending on the
viciw of the judge as to iwhat shouid be the iaw. Its solution
depencled on no statutory enactment, but upon %vhat the Courts in
a given state of -ircumstanccs mighit determine ta bo- the le-al
obligatian and rights of the parties ta a cantract. Such a rule if
it ivere to be laid down for the first time in the preserit day might
be expected ta be influenced to saine extent by the consideration
of the fact that ail men are not lavyers and that the iawv is flot
made for iawyers as a class, but for thc canimunity as a whole, and
that no reasanable man, nat ta speak of judges, could suppose for
one instant that the average layvman Nvould discriminate very
nicely as ta the word hie should use in rnakîing a ]ease, and ta say
that if he uses the wvord "dmise " lie is bound by an implied
covenant for quiet enjoyment, but if lie uses. let" or any other
equiv aient wvord lie is not, wvouid probably be regarded as absurd.

But it inu:st be adinitted that whcn such questions corne to be
*deterrnined b>' Courts of law at the present day -the author..ties"

have ta bc reckoned %vith, and it is here the dimfcuity arises in
* ~c<)Iinrg to a correct understailding of the authorities bearing on

the point ;thus ive find some Courts adopting the view we have
stated :sec Hr,,zc(ck v. Cafiyn, 8 Bing. 358; huad- Scott v.
D znic/l (1902) 2 K.13. 35 1 ;while on the ather hand another Ciourt,

*and thiat a Court af Appea], lias twice cxpressed the view that the
existence or non-existence of the irnpiied covenant turns on the
highly techinical fact whethcr or îlot the wvord "dernise " ivas used
i creating the tenancy: Baynes v. Lioyd (1895) 2 0.13. 6îo;

]oe' v Lzvngwi Iî~L.T. Jour. 149. hs lte expressions
of opinion, it is true, are rnerelv obiter dicta ; baît the obiter dicta
of -an Appeilate Court, when they conflict with the express deci-

sion of a Court of first instance, have the effect of creating
considerable doubt and unccrtainty as ta what the law may1) ulti-
matcly be deterrnined ta be.

As wc' have aiready intirnated, such a rule as the Court of
Appeal seerns ta favour is inarc consistant witli the age of special
demnurrers, but hardiy seems suitable to aur present ideas ;but
unfortunateîy ýn determining questions of law Britisi jud,-s are
not pcrrnitted ta indulge too freely ini Biglats inito the regians of
abstract justice, but are ver>' tightiy bound by authorities, and if


