
with $325, the amount of the defieiencyv ari.sing upon the realiza-.
tien of thie Kerr mortgage.

The plaintif? sold the defendant a Mill and aieeepted a mort-
gage miade by one Kerr upon hihthvre was ,2 due, in part
payxnent.

The nortg-age was aeeigned byv instrumnent of 26th October,
1909, containing a eovenant by the assignor (the defendant)44that the eaid inortgage is a good and valid seeuirity and that
the sumn of $1,200 and interest as, aforesaid is now owing and
unpaid. "

In the statemient of claim this demnand ie hased upon a
covenant "that the said mnortgage wvas a good security for the
$1,200 then due thereon. "

The platintif? alsoe daims that the defendant represented
"that the property covered by the niortgage was ample secuirity
for the amouint due thereon, and the defendant relying upon
the defendant's representation aeeepted the said mortgage ait its
face value of $1,200."

The daimi 18 then based on breaeh of representation and
covenant.

The defendant denies any misrepresentation and any sueh
coveniait as that illeged.

The Master finds, in the plaintiff'a faveur on the deoveniant,
with an alternative finding that in any event there, was '4a verbal
warranty given by the defendant on the treuty as to the
Mortgage. "

The finding uipen the covenanit is based uipon the statemient
tbat Clarke v. Joselin, 16 O.R. 68, determines that a povenant
in the forni quoted has the effeet eentendeod for by the plaintif,.

and is te be preferred to the later case of Agrieultural Savings
and Lean Co. v. Webb, 15 O.L.R, 213, when it was flot eited.

1 cannet agree with the Master in his reading of Clarke v.
Joselin, and think that Agricultural v. Webb determinea the
question. That case decides that this covenant d(es; net mevan
that the mortgage la enffilcient seeurity for the deht, but only
thirt the mortgage la valid in law. Apart frenii auithority alto-
gether this seenis te nme too plain for serionis discuission.

The earlier case je, 1 think, in no way in vonfliet wlth this.
There the dlaim was upon a sinillar dovenant, the breach allegsd
being that the mortgage was flot a goed and valid seeurlty, b.-
cause the mertgagor had ne titie, the lands having been sold
under a power of sale in an earlier mortgage two months before
the mnaking of the mortgage in question.


