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(a) an action for the reeovcrY of land, or an action in whieh the

right or titie to any corporeal or ineorporeal hcreditarnents,

or any toll, eustorn or franehise cornes in question." This action

was for the returnt of a deposit of $100, upon the ground that the

defendant 's titie to certain lands was defective owing to a

brcach of a rest rictive building covenant preventing a user of the

land by the erection thereon of a building of certain material

and charaeter nearer than 15 feet to, the street-line. The ques-

tion which fell to be decided iu the Division Court was, whether

or not that eovenant affected the land, and, if 80, whether it had

been broken, and whether that breacli rendcred the titie defee..

tive.
ln view of the diffieulty ini deterrnining whethcr such a oove-

pant has eeased to bind the land (IElliston v. Reaeher, [19081 2

Ch. 374, 384), ît is not advisable that such an action as thi8

shouild be disposed of in a Division Court; a Division Court is

aL Couirt of record (sec. 8) ; and if, after a decision either way,

une of the parties should sue for specifie performance or reseis..

sion, lie would, if jurisdietion existed, be bound by the juidg.

ment. And the D)ivision Court had no right to decide whiether

or not the depo)(sit inuist be returned, if the decisionl involved the.

question of flic posseýssion, at the date of thc eontraet or trial,
of cither a good or- a defective titie in the defeudant.

No evidenve \vaserif to the Court, as rcquired bv sec.

127;. therv is nothig which enables the appellate Court to bc-

cornie scized of the appewal unless sec. 127 has been complied with

(sec ise. 1'28, xiub-sec. 2). The place of the evidence eainnot be

taken by a statemient of faets agreed upon by the parties, whieh
may or inay not have been what the Judge acted on

Appeal allowed and action disissed; nto cosis.
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Caestated by RiDDELý:L, J., before whom, iipon the verdict of

a jury, thie defenldant eornpanY was convieted on the 3rd Fj..


