
~Ocobr, 86.1 LOWER CANADA LAW JOURNAL.

iiractitioners will have to pay an annual con-
tribution to the Law Society, under the autho-
rity of an Act passed last Session.

NEW TRIIAL FOR FELONY!

'TO the Editor of the Lower Canada Law,

Journal:

In the case of Regina v. Daowst, reported in
this3 rnonth's nuniber of the Law Journal, the
,decision seems in my humble opinion one
Whelich is to lie rcgretted, inasmucli as it is
universally acknowledged to lie desirable, in
ail cases of criininal jurisprudence where there
'8 not sonie express provincial statutory pro-
výision1 to the contrary, to follow the English
Precedents and thus keep the laws of the two
'cOuntries, which relate to criminal matters, as
'fluch as possible alike.

Now aitho' "lit seeis hitherto tolhave been
ass8ured that no new trial could be granted in
cases of felony,"* and even Russell ini former
'editions states that it should not be granted;
Stili the later decisions lie the other way, and
in the fourth London edition of Russell, brought
onIt last year by Charles Spengel Greaves Esq.

Q.C., the opinion given by Mr. Justice Mon-
delet at Daoust's trial is mnaintained to be the
'correct one. At page 213 (Bk: vi. cap: 1,)
Of this edition it is laid down that "1 whiere the
defendant has been convicted on an indictment
either for feiony or for a misderneanor, a new
trial rnay be granted at the instance« of the
defendant where the justice of the case requi-
les it;"l and mostcertainiyif ever the justice
Of anY case required it it was that of Mr.
bDaoust.

41SPeaking of this edition of Russell the
Q~uarterly Journal of Jurisprudence" for

iMaY 1866, (London, Butteî-worth8, 7 Fleet st.)
8ays..it, "lchief value is iinparted to it by
the editorship of Mr. Greaves, and for this
Work no one at the bar could present better
Celailus. Some of the most important statutes
that have been passed in late years, with the
'iew of amending our criminal procedure and
law Were framed by lis own hands." IlIn
"'Il editorship of this book he bas done full
justice to lis eminent attainnients and reput-

I)nsnand Pearce, C. C. p. 281.

ation." IlWe have in this book a safe and
standard treatise on our criminai law."e

In Welsby's fifteenth edition of Archbold
(1862) the sanie thing is inaintained, and it is
there stated that Il it was formerly said that
no new trial couid be granted in a case of
treason or felony whiere the proceedings lad
been regular, but now the Court of Queen's
Benchi, when the record is before that Court,
will ini its discretion order a new trial in cases
offelony, w-here evidence lias been improperly
adnîitted, or where thc jury have been mis-
directed." And surely, if it is a principle
that a new trial nmay be granted Il where
evidence lias been inîpropcrly adiniitted," it is
a good deduction froin it, that a new trial niay
lie granted whiere important evidence iias been
omiitted from ignorance of its existence, as in
the case under discussion.

The contrary opinion-that there can be no
new trial iu a case of feiony-which Mr.
Justice Drumnmond cails Il the aid iaw," was
founded upon a rernark not a decision of Lord
Kenyon' s, mnade iii R. v. Hawby, Bart., et al:
6 T. R. 638, whien, in granting a new trial for
niisdeineanor, liesaid, "lIn one class of cases
indeed, greater than iniisdemeanors, no newv
triai can be granted at ail," and this lias
since generally been loaked iîpon as a state-
nient of whiat the conmmon lawv was lield ta be
at the tune; but Lard Kenyon did not give
judgnient upon the case of a new trial for
felony, and, even if hie hiad, nuight le not have
niistaken the comnion law? llow often do we
find the decisions of the first jurisconsuits
subsequently over-ruled. Mr. Greenicaf has

publishied a volume. cornpiied with great
labour and perseverance, of "4 over-ruled
decisions."

I make tiiese remnarks, Mr. Editor, simply
because I hld it to be a desideratuin that we
in Canada shouid keep pace withi the liberai
and advanced views of miodern English crimi-
nal legrislators, and in the hope thiat should.
the question again lie braughit before our
Courts it nmay obtain a reconsideration.

IVAN T. WOTHERSPOON.

Quebec, lOth Âugust, 1866.
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