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trial by jury, one of the abutments on which
the arch of civil liberty rests, can be prevented
from giving way in the course of time.

The present constitution of our state per-
mits litigants to waive the jury, in civil
cases, if they freely agree to do so. This
would indicate that the adoption of verdicts
by a majority of the jurors, in civil cases,
would not meet with insuperable difficulty;
but it seems to me even more important and
more consonant with sound reasoning to
abandon the unanimity principle in penal
cases. The administration of justice is a
sacred cause in ail cases, and the decision
concerning property and rights, and, fre-
quently, the whole career of a man, or the
fate of an orphan, is, indeed, sufliciently
important not to adopt the majority principle
im jury trials, if it implies any lack of protec-
tion, or if there is an eleinent of insecurity in
it; and if there is not, then there are niany
reasons, as we shall see, whv it ought to be
adopted in criminal cases as well as in civil.

At the beginning of my "Reflections," I
stated the different reasons of the failure of
justice in the present time. Circumstances
obliged me to write that pamphlet in great
haste, in which I forgot to enumerate amnong
these causes the non-agreemnent of jurors. It
would be a useful piece of information, and
art important addition to the statistics of the
times, if the Convention could ascertain,
through our able state statistician, the percent-
age of failures of trials resulting from the non-
agreement of jurors in civil, in criminal, and
especially in capital cases. This failure of
agreement has begun to show itselfin England
likewise, since the coarse means of forcing
the jury to agree, by the strange logic of
hunger, cold, and darkness, has been given
up.

In Scotland no unanimity of the jury is
required in penal trials; nor in France, Italy,
Germany, nor in any country whatever,
except England and the United States; and
in the English law it has only corne to be
gradually established in the course of legal
changes, and by no means according to a
principle clearly established from the begin.
ning. The unanimity principle bas led to
strange results. Not only were jurors for-

merly forced by physical means to agree in a
moral and intellectual point of view, but in
the earlier times it happened that a verdict
was taken from eleven jurors,!if they agreed,
and the ''refractory juror" was committed
to prison !* (Guide to English Juries, 1682).
I take the quotation from Forsyth, History
of Trial by Jury, 1852.

Under Henry Il. it was establishel that
twelve jurors should agree in order to deter-
mine a question, but the ''afforcement" of
the jury meant that as long as twelve jurors
did not agree, others were added to the panel,
until twelve out of this number, no matter
how large, should agree one way or the other.
This was changed occasionally. Under Ed-
ward III. it was "decided" that the verdict
of less than twelve was a nullity. At present,
in England, a verdict from less than twelve is
sometimes taken by consent of both parties.
There is nothing, either in the logic of the
subject, or the strict conception of right, or
in the historic development of the rule, that
demands the unanimity of twelve men, and
the only twelve men set apart to try a cause
or case.

At first the jurors were the judges thein-
selves, but in the course of time the jury, as
judges of the fact, came to be separated fron
the bench as judges of the law, in the gra-
dual developinent of our accusatorial trial,
as contra-distinguished from the inquisitorial
trial. It was a fortunate separation, which
in no other country has been so clearly per-
fected. The English trial by jury is one of
the great acquisitions in the development of
our race, but everything belonging to this
species of trial, as it exists at present, is by no
means perfect ; nor does the trial by jury
form the only exception to the rule that all
institutions needs must change or be modified
in the course of tine, if they are intended to
last and outlive centuries, or if they shall not
become hindrances and causes of ailments
instead of living portions of a healthy organ-
1sm.

The French and German rule, and, I be-

* We have some doubts about the veracity of the
stories told of the treatment of refractoryjurors. Per-
haps some of our readers fond of Notesland Queries
cau instruct us on this point.-ED. L. J.


