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M0RTGAGE-SALE BY PIBST MORTGAGEE--SURPLUS PROCEEDS 0P
SALE--CLAI]g IY SECOND MORTGAGE-MORE TRAN SI1X
TEARS' ARRL.RBff 0P INTEREST DUE. SECOND MORTAEE-
REAL PitopEwTY LYITATIONs Acir, 1833 (3-4 W. 4, c. 27),
s. 42 (R.S.O., c. 75, S. 18).
In r Thomson Thomon v. Bruty (1920), 1 Ch. 508. lu this

ruase a Birst mortgagec had f3old the mortgaged prernises and, after
the satisfaction of his dlaim, a surplus remained in his haaids,
and the question at issue we.s as te the rights of a second nortgagee
to whoxn there was due more than -ix years' arrears of intereat.
The second -nortgagee claimed as niuch of the su;plus as was
necessary to satisfy his claimn includi-ng the arrears of interest;
and the first mort.gagee contended that he was only enititled to
six years' arrears of interest, under the Real Property Limitations
Acù, 1833 (3-4 W. 4, ch. 27), sec. 42 (R.S.O., ch. 75, sec. 18).
Eve, J., who heard the applicatiôn held that it was not in the
nature of an action to, recover money- charged on land, and was
therefore flot within sec. 42 (R.S.O., eh. 75, sec. 18); and though
the second rnortgagee's riglit to, recover more than six years'
arrears of intereat by action xnight be barred, yet his laim was
not extinguished, and that the applicatio-n was a proceeding to
compel the execution oL a trust, arLd he held that the second
mortgagee was entitled to the surplua.

Wmzr--Duvisp, WITHoITP WORDS 0F LIMITATION-GIFT OVER AT
DEATII OP DEVISEE "WITIIOUT AN HER-I~ OVER TO
POSSIBLE COLLATEF~aL HEIR-ESTATE IN FEE SIMPLE WITH
EXECUTORY GIFr OVFft-WILrs ACT 1837 (l VICT, c. 26)
es. 28, 29ý-(1.S.O. c. 120, F3s. 31, 33.)

In re Thornes Vitîan v. Vi?'i«n (1920), i Chi. 515. 13y the wvill
in question in this case the testator devibed lands to "Walter
Vivian ajad at bis dcath without, an heir to Anthony ý1ivian and
his heirs." Anithony being a ncphew of Water. Eve, J., who
was callod on to consti-ao this will held that uzider the Wil1g Act,
18.37, sec. 28 the devise to Walter without words of limitation,
had the effect ci givixîg hua a fee simple, and that the.effeet of
the gift over to a person who might bc his collnteral heir, ivas to
create an executory gift over in the event of Walter dyiiug without
an heir of his body, otherwige no effeet could be given to the gift
over. And he held that cec. 29 (R.S.O. ch. 75, sec. 33) had not
the effeet of making the e'dtate devised to Walter an estate tail,
as w"as claimed on bis behalf.


