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sion and enjoyment only postponed, it is agreed
among themselves that they shall enter ‘into
immediate possession of guch estates vested in
interest in them, without waiting for the arrival
of the period named iR testator’s will for that
purpose, and that they should apply to the
Legislatuve to copfirm the deed, upon the
vepresentation that the confirmation of the deed
by-the Legislature would be negessary for the
veason only of some of the parties to the deed
being femmes coveries, aud of the insufciency of
the powers conferred by the will upen the
trustees, and upon the further representation
that all that wae desived to be done was to
seoure the lmmediate ypossession of estates
already vested in futerest in testator’s children,
that by such representations they had spplied
to the Logislature for, and upon the faith of the
representations procured an Act of the Legis.
lature, which, after veciiing the scope, obiect
and purpose of the deed to be as sbove, and the
alleged infirmity in the deed, which occasioned
the sole necessity for applying te the Legis-
latare, ensets and declares that the snid deed,
which i& set out in the Act, with all its recitals
therein contained, shall be valid ; that testator's
children thereupon, (still representing their
estates under the will to be vested in interest,)
by summary spplication upon petitien, without
potice to the infant plaintiffs, and without
making them parties to the proceeding, applied
for and ohinined from the court what the infant
plainiiffs allege and ipsist was an ex parie
order, whereby it is ordered that the testator’s
regidnary estate shall be divided into six parts,
that is, a8 many parts as there are children of
the teststor, and that the trualees of the will
shall immediately tvansfer and convey one of
such parts 1o each of testator’s children
absolutely in severalty ; that the infant plaintiffs
and the trostee, Becher, contend that the
testator’s children have not, under the testator’s
will, an estate vested in interest in his residuary
estate or in awy part thereof, and that they
may pever have any such or any esiate thereing
and that such residuary estate may, under the
will, develve wholly upon the infant plaintiffs
and others, testator’s grandohildren; that if the
trustees should obey the order of the court they
would be guilty of a breach of the trust reposed
in them by the will, and would whelly subvert
the testator’s will; that the defendants, while
admitiing that the tesiator’as children have in
reality no estate vested in interest in festator’s
residuary esiate, insist that the operation aud
effect of the Act of the Legislatare go obtained
is to give thewm such an cstate, although before
they had noue, and to deprive the infant
plaintiffs of all prospect of enjoying any benefit
from testator’s bounty, and they insist that the
order of the Court of Chancery is authorized and
required by the Act, whereas the infant plaintiffs
and the trustee, Becher, insist the contrary, and
contend that the Legislature had po power to
pass an Act havisg such effect as is- contended
for by the defendants; and (although they do
not in express terms contend, yet they allege
sufilelent to raise the point} that the proper
construction to puf upon thé deed and the Act
is, that the Legislatore has only suthorized to
he oconveyed to ths testater’s six children the

estates, if any, which, as they nlleged, wers
vested in interest in them, sand that testator’s
grandehildren, not being named in the Act, are
not affected thereby ; and that the order of the
Court of Chancery, being made in their absence,
and without their being made parties to the
proceeding, and without any notice to them, and
contrary to the course and practice of the court,
without suit, is wholly inoperative to bar their
rights. They pray, therefore, that the order of
the Court of Chancery so obtained way be
reversed ; that a proper comstruction may be
put upon the deed execated under such circum-
stances, and the Aot of the Legislature so
obtained ; and that it may be declaved that the
infant plaiatiffs are not thereby deprived of the
benefit of the testater’s will; that the trusts of
his will in their favor shall be adhered to, their
rights and interests protected, and the defendants
vestrained from proceeding upon the ex parle
order so chiained, so as to affect or prejudice
any rights, estates and interests devised by the
will to the infants.

To drive these plaintiffs from the threshold of
the Court by allowing a demurrer for want of
eqnity, upon the ground that they have no
losus standi in squity, because thelr owan hill
shows that the dperation of the deed, Act of the
Legislature, and order of the court, although
they were never named in or made partizs to, or
had an opportunity of contesting any of such
proceedings, and upon which deed, Act of
Legislature and order they ask the court by
bill to put a construction, bas been to deprive
them of all interest in the teatator’s will, seems
to we, I must confess, to be a mockery of justice,
I am of opinion, therefore, that the demurrers
should be wholly disaliowed, that the order made
by the Conrt of Chancery is inoperative as
affects any of the rights and interests of the
infanty, and that what these rights and interesis
are must be declared in a deoree fo be madein
the suii, and that in the meantime all pro-
esedings apon the order in Chancery should be
stayed.

As to the appeal of the trustee, Decher,
againgt the erder itself. His i certainly a very
eritioal position. If the testutor’s grandehildren,
oy any of them, should become entitled, as they
may, to demand and veceive from him the estate
devised to them by their grandfather’s will, he
would, according to the ordinary  recognized
doatrine of the court, be liable as for a breach
of trust if he should not have the estate forth~
coming. Now the statute does not in terms
direct him to transfer to testator’s children any
estate in which testator’s grandebildren ave, or
may beeome, interested; itis only by a strained
inference, if at all, that the Act can bhave that
effect. Whether it has or nof that effect can
only be determined in a suit whereto all parties
claiming under the tesiator’s will are made
parties, and by a decree in such suit. Now the
statute does not profess to fetter the court in
the exercise of its discretion ; it does nof divect
the court peremptorily to proceed according to a
eourse which would be subversive of the ordinary
astablished dootrine of the court, that is to say,
in the absence of parties interested ov claiming
to be interssted, or to convey or canse to bhe
conveyed to one set of persoms estates not



