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DIARY FOR OCTOBER.

1. Sat . ... in. ID. Powell, 5tis C.J. of Q., 1816. Mere-
dith, Judge Chancery Division, 1890.

2. Su i ... lO6ti Sunday,"fter Trinity.
3. Mon ... London Assizes, Rose, J. Coninty Court

sittings for. niotiolis, except in York.
Surrogate Court sittinigs.

4. Tues..Crinlinal As-izes at Toronto. MacMalion. J.
County Court lion-jury sittings, except in
York.

7. Fri ... Henry A lcock, 3rd C.J. of Q.B., 1802.
8. Sat.SirWX. B. Rtichards, C.J ,Supremne Court, 1875.

R. A. Harrison, Ilthî C.J. of Q.E., 1875.
9Sun ... 7th ,Sunclay after Trinity. De la Barre,

Governor, 1682
10. Mon ... County Court sittiuigs for motions in York.

Surrogate Court sittings.
11. Tuss... Guy Carleton, Governor, 1774.
12. Wed... Aierica discovorod, 1492. Battie of Queens-

tun Heights. 1812.
15. Bat...English law introduced into Upper Canada,

1791.
16. Sun...181 h Sunclay after Trinity.
17. M~,on ... Coulity Court non-jury sittiuigs in York.

Burgnynies surrender, 1777.
18. Tues..Civil Assizes at Toronto, MacMahon, J.
23. Sun ... 9thSuiiufeyefterTriinity. Lord Lansdowne,

Governor-General. 1883.
24. Mon ... Kingston Assizes. Arinour, C.J. Last day

for Miing notices for caîl. SirJ. H. Craig,
Governor-General, 1807.

25. Tues..Supremne Court of Canada sits. Battie of
Balaclava, 1854.

27. Thur....C. S. Patterson, Jndge of'Supreme Court, 1888.
Jas.Maclennan , .Judge Court of Appeal,1888.

29. Bat .... Battls nf Fort Prie.
30. Sun ... Oth ,Sussday affer Trinity.
31, Mon... . AIl Hallow's Eve

SURROGATE COURT.

(Reported for Tmii CANADA LAw JouaNAT..)

RE McM-- TRUST.

Trusiee-Liabiiity pj, for inoneys ernhez.aled by
confidentûil clerk.

Whore a trustes, a solicitor, allowed a confidential
clsrk and cashier of tise Cirin of wbich ho was a boember
to receive occasionally -iu bis (the trustee'si absence
nioneys payable 10 tise estate, and issue hie (the trustee's)
receipt for the saine and the cashier, af ter receîving a
paymient, enmbsr.zled the samne,

Held, the trustes notl Hable te make the loss good to
the estate.

[TORONTO, Sept. 6, 1892.

This was a case stated by consent for the
opinion of the County Judge of the County of
York. The facts sufficiently appear in the
judgrnent.

Z. A. Lash, Q.C., for the estate.
in~. Macdoitald for trustees.

MCDOUGALL, CO. J. : I amn asked to express
my opinion as to the liability of a trustee to
make good to the estate a loss Of $143 Occur-
ring under the following circumstances :The
trustee in question is the active trustee in the
management of the estate ;ail dividends, in-

terest, and incorne are collected by hirn for th'e
estate ; he himself is a solicitor and a nîenlber

of a firm of solicitors, but the business of the
estate is transacted by the trustee aloflC, and

flot by his flrm. Ail notices forwarded tO the
debtors of the estate were sent in tbe naflie O
the trustees, and the address of the active

trus tee was given as at the office of bis firril'

A bookkeeper was employed býy the filnof
solicitors, who kept their office ledger and als0

the books of the estate. This bookkeeper had

the confidence of the flrrn and of the trulstee as
a reliable and trustivorthy person heb bad bee"

in their service several y ears ; he frequeltlY re-
ceived rnoneys on account of the firmn, entered

the amounts in their books, and deposited tbe

same to the credit of the bank account of the
firrn. The trustee, an active practisiflg gOli

citor, had the utmost confidence in the book,

keeper, and persons indebted to the estate'had

been in the habit of making payrnents to thi5
bookkeeper in the ordinary course of business

when unable to see the trustee persona"ly;
these arnounts were, for a long period of tl'ne,
duly entered in the estate books, and duIY de-

posited by the bookkeeper to the credit Of th

bank account of the trusts estate, which a
kept as a separate account and entirely distinct
from that of the firmn. In the end several pay

Inents of interest due the estate, a Ountin~ t0

$143, were paid in this way to the hok ueeanc

woappropriated te obs Okk ueCPail

absconded. The question is raised by the

other trustees and the cestui que trust' ,IS

active trustee liable to make this amiount goo

to the estate ? th
The general doctrine, as laid dowfl "

cases, is that a trustee is only bound to codc
the business of the estate in the ordinary a0d

usual way in which sirnilar business isc0
ducted by rnankind in transactions Of th eir Ow"'.

As said in Re Spez4Jlt v. GaUnt, 22 Cby.ID. 740

(affirrned 9 App. i), IlIt neyer COuld bet rf
able to make a trustee adopt fiitther an ail Of
precalîtions tnan an oruînary prudefi h blsi
business would adopt, or to conduct htwîe
n.ess in any other way." If it were OhrIe

no one would be a trustee ai ail. d 4ard-
In .r Parte Betchier, i Amb. 218, Lor he

wicke says "Where truistees act mbîy t0

hands, either fromn necessity Or confoe are Ii t -

answerable for los»es."

oct. 17, 1892


