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sbould net pay the costs of, and incidentai to
anl order for bis examination, and of and mnci-
dental to bis examination thereon.

liolman moveti' the summons absolute.
There is no reasen, except that it bas not been
the practice, wby tbe order for tbe examina-
tion should not, in tbe first instance, bc made
witb costs, and if it ho sbown, as it is bore,
tbat the examination enabled tbe jutigment
creditor te collect bis debt, there can be no

Possible reason wby tbe order for costs sbould
net be matie now.

Haggart, contra. A Jutige in Chambers bas
ne jurisdiction te make an order.

Mr. DALTON-If tbere were any jurisdic-
tion te make an order such as is asked, I sbould

'flost certainly (Io so in this case; but the sta-
tute gives ne power, ner can 1 find any case in

wbich. sucli an order bas been granted in
Chambers. 1 believe 1 bave knewn judges

direct a judgment debtor, wbo bas been ex-

amaineti, to pay the costs of his examination,
but enly on applications te cemmit, where an
erder against him is by way of puuishment, anti

net as a matter of right te the jutig-nent credi-
tor. As te tbis direct application for cests,
there is ne autbority in the Statute-ner eut-
Bide of it, se far as I know-to make tbe judg-
nient debtor pay them. 1 (Iischarge the sum-
lYsons, but wîtbout costs.

Order accordinçfly.

BuILDER V. KERR.

-'
4
tchinenî of debtg A/fidavit-Filiing nunc pro tune.

Held, 1. That an affidavit te ebtalu au attaching order

ui ust be made b3' the execution crediter or bis attorney;

a)' affidavit made by a managing clerk iu insufficient.

2. That where the debt attacbed was still in the bauds

ef the garnishee, aud stillinl statu qjuo, thte judgmeut

erediter should be allowed te file a propor affidavit nunc
Pro hitnc.

3. That au attaching order ivili net be set aside fer

irregularity ou the argument cf the surnmons te psy

Over, but only un a substantive application.

[Mr. DALTON-April 15.

An attacbing order andi summons te pay
Over were granteti in this case.

On tbe return of tbe summons,
-'4 ylemorth, for tbe garnishee, sbowed cause.

Sec. 307, C. L. P.A. (Rev. Stat.) requires the affi-
davit on whicb. an attaching order issues, te
be madie by the judgnsent creditor or lis at-
tOrney. Tbis affidavit is made by a managing

lerk and is tberefore insufficient.
Mr. W. Read (Reati & Keefer), centra.
The affidavit is sufficient. Tt bas been de-

Cided that an affidavit under the A. J. Act te

obtain an order to examine is sufficient if made
by a managing clerk. 1 ask leave to file an

amended affidavit now.
Aylesivorth in reply. In the A. J. Act the

wor "agent " is used, whicb does not occur

in this section. The judgment creditor cannet

now file an amended affidavit. Both the at-

tachiiýg order and the summons must be dis-

charged.
Mr. DALON. -1 tbiik that, to comply with

the Act, the affidavit sbould have been made

by the ju(lgment creditor or bis attorney, and

therefore the affidavit filed is not sufficient.

In looking through the cases, 1 found none in

which the attacbing order bas been set agide,
except on a motion expressly mnade for tbat

purpose, and 1 tbink it cannot be attacked on

sbowing cause to tbe suimmons to pay over. At

ail events, as the money in dispute bere is
stili in the bands of tbe garnisbee, and tbe

relation of the parties remains unchanged, 1

sball give the judgment creditor leave to file a

proper affidavit nowç, andi make the sumnmons

absolute.
Order aerordliigui,.

CLARK V. CLIFFORD.

County Court ca.ce directed te bc tried at Aspizes---
Notice of trial -- rregularitg.

IIetd, that where a County Court case was ordered te

be tried at the sittings of Assize aud Nisi Priuq, a notice

of trial given under the order, but net ini accordance
with the ternis of the order, mîust be moved against in

the Couuty Court.
[Mr. DALTON-April 19.

An order bad been made under tbe A. J.

Act, sec. 312, that tbis case sbould be tried at

the sittings of Assize and Nisi Prins for a cer-

tain county. The plaintiff baving given notice

of trial for tbe next sittings, the defendant

moved against it as being too short notice by

tbe practice of the Court, and by the terms of

tbe order for trial in tbe County Court.

Holman sbewed cause. The application

sbould be made to tbe County Court Judge,

and not bere : sec. 34.
Wat8on, contra. Sec. .34 gives the County

Court Judge power only to entertain motions

to postpone tbe trial, not to set aside the pro-

ceedings for irregularity.
Mr. DÂLToN.-Tbis is a County Court case.

1 bave, therefore. no jurisdietion, over it, un-

lesa it be given by the statute. Any applica-

tion against the notice of trial as being given

too late sbould be made to tbe County Court.
Suminons discharjged, without cost..


