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lilt'd subsequently to the making 01 the 
unregistered transfer. dec.aie.i to i.e 
a cloud uiion his title; h> likewise is 
entitled a person who, though lie has 
received no actual transfer, is entitled 
to one under an enforceable agree­
ment. affirmed -0 S. (’. It. 282. To 
mull an action the sheri . agaiiiM 
whom an injunction is asked to re­
strain proceedings upon the execution, 
is a proper party. Where in such an 
action the sheriff joined in, and set up 
the same defences as the execution 
creditor, lie was ordered to pay the 
costs as well as the execution creditor. 
Wilkie ct <il. v. Jcllctt et ul. (Ct.. 
in»:*), p. m

Territories Real Property Act
—Omission of Itcgigtrur lo Unto Man­
orial of Moitgage in Itegister—Subse­
quent Mortgager Paging oft Prior 
Mortgage — Subrogation — Laches— 
Effect of Memorial—A unit ranee Fund 
—Section 108—Costs—Several Issues— 
Divided Sucre a*. |—On the 20th Sep­
tember. 1801). one (i. applied to the 
plaintiff for a loan of $.">00. and exe­
cuted a mortgage to him of the lands 
it: question of which lie was the owner. 
The plaintiff's advocates made search 
in the Registry Office on the 14th of 
October, and. ascertaining that the 
only encumbrance on the register was a 
mortgage to one l\. registered the plain­
tiff's mortgage and a discharge of the 
other, which had been obtained on 
their undertaking to pnv the amount 
due. and the Registrar endorsed mem­
orials accordingly on the certificate of 
title, on receipt of which certificate the 
plaintiff's advocates paid the amount 
due to 1‘.. and advanced the balance 
to <i. No other memorials appeared 
on the certificate at the time of the 
advance nor were the pin inti T's advo­
cates aware of any other incumhrntic's, 
hut there had in fact been filed with 
the registrar a mortgage front G. to 
the defendant R. for $2.000. which lnd 
been entered in the day hook onlv. 
Subsequently on an application to 
Maguire. .1.. under the T. R. V. Act, 
on behalf of tin* defendant R. by way 
of a summons to the Registrar and the 
plaintiff to show cause, it was li-ld 
that th" $2.000 mortgage to It. had 
been registered within the meaning of 
the Act at the time of filing, and had 
priority over the plaintiff’s mortgage, 
and an order was made »n amend the 
memorials on the certificate accord­
ingly. Then default having been made 
by (1. in payment of the mortgage to 
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defendant It., the lands were offered for 
sale, and a foreclosure order obtained 
on the lôtli September 11)00. notice*of 
application for which having been duly 
served on the plaintiff. Held that the 
pin inti i was entitled as against the 
defendant R. to he subrogated to the 
rights of 1\ in respect of the mortgage 
held by him and paid by the plaintiff, 
and to be entitled to a first mortgage 
upon the lands in question for the 
amount thereof with interest : s.» held, 
against the contention of the defen­
dants that the question of the plaintiff’s 
priority was res judicata either by the 
judgment of Maguire, J., or the fore­
closure order. Hrown v. McLean, 18 
O. R. 53». and Abell v. Morrison, lit 
O. R. (Mil), followed. Laches discussed. 
Held, also, that the endorsement on 
the certificate of title of the plaintiff’s 
mortgage was equivalent to a certi­
ficate that there were no prior encum­
brances affecting the land other than 
those appearing on the certificate, and 
that the plaintiff was entitled to he paid 
out of the Assurance Fund the bal­
ance of his claim with interest under 
sec. 108 of the Territories Real Pro­
perty Act. It is unnecessary for the 
plaintiff, in order to recover against 
the Assurance Fund, to show that he 
has been deprived of any land or any 
interest therein by the mistake or 
omission of the registrar, it.Icing suf­
ficient if loss or damage is shewn. Nor 
is it necessary for the plaintiff to shew 
that lie has beep barred from all other 
remedies before proceeding under sec 
Iff : it is enough that his principal 
remedy has been barred. Section 1(18 
discussed. Oakden v. Gibbs, 8 Vic. 
L. R. referred to. And held in a sub­
sequent judgment as to costs that the 
plaintiff and the Registrar were both 
entitled to tax as against defendant R. 
the costs of the issue as to the right 
of subrogation, and the plaintiff against 
the Registrar the other costs of the 
action. Morris v. Haïtien. (Scott. J. 
181)01. p. 2T»4.

T. R. P. Act -Mortgage Purchase 
Subject to Moi tgage — Implied Coven­
ant of Indemnity — Assignment of Im­
plied Covenant- Survivorship of Joint 
Contractors.]- The obligation, declared 
by the T. R. P. Acts (111. fa) to lie im­
plied in every instrument transferring 
any estate or interest in land under tl -> 
provisions of that Act subject to mort 
gage or encumbrance, is assignable In 
th" implied covenantee to the original 
mortgagor. The implied covenant tak-s


