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NEwToN 'V. CIrY OP' BnÀrAST'On.
Ngi.igi',ae-1jngitatded holer in> floor of bitildiin.g-Diltv of ou>:-

ers to person invited on prernises-Koivledge of danger-
E'viden)ce-Votisiit.

Appeal by the defendants froin the order of a Divisionial
Court, settiîîg aside the judgment of LATOHs'ORD, J., W110 disi-
înissed the action at the trial, and directing a new trial. T1he
action Nvas broughit to recover dainages for injuries sustained by

* .the plaintiff through the alleged negligence of the defendantri in
leaving unguarded an opening in the floor of a fire hall, i.'sed by
the firemen to reaeh the lower floor, into wnich hole the plaintiff
fell and was injured. The plaintiff was in the einployment of
one Cave, who had contrauted with the defendants to paint the
fire hall. On the l5thi May, 1909, the plaintiff was at work paint-
ing on the second floor, and to reach a part of his %vork was timing
a steplaCider whieh he place1 near the opening. and in cozning
down froni the iadder hie inadvertently stepped into the opening
and fell to the floor below, a diritance of about 16 feet. The trial
judge had held that no evidence had heen given front which an
inference of negligence eould be drawn. Ile also was of the
opinion that in any event the plaintiff had, upon the uncontra-
dieted evidexîce. heen guilty of coitributory niegligence, and ae-

* . cordingly disnîised the action.
The DiviNional Court eonsidered th-at there was sorne evi-

dence of negligence on the part of the defetîdantri in tlic failure
properly to guard the opening, and it wvas for the .jury to say whe-
ther the plaintiff had volunlarily' assumîed the rimik -.and fi new~
trial was directed.

(iARROW, J.A. :-The meastire of duty impomed hy law in> suchi
a casde lias, 1 think, been clearly deflned . A leading case
appears still to, be Iwde-i maiii v. Dames, L.R. 1 C.P. 274, L.R. 2
C.P., 311, in which the position of such an one as the plaintiff is
defined to lie tlîat of a person invited upon the preinises hy the
owner for the transaction of business in which both are intu~rested,
And the duty owing in such a case is there said to l>e ta take rea-
sonahie incans to guard the invitee front dangers which are not
visible and of which lie does not know.Buthpaiifee
knew ail about the opening. In the course of hie exarnination
lie was asked theïde questions: "Q. Had you kuown about this
liole frorn the time you went to work, nine days before the
accidtnt? A. Yes, sir. Q.Knew wlîat it was used for? A. Yes,


