
ýtlch1 17, 180 Theory of Gonlribu/ory Négligence. 139

throllgh flegligence, and if, while in that state, he receives an injury through
llgence of anot ber, which lie has no capacitv to avoid, why may flot the law

b2' 11POn grounds of policy, that his incapacity, being due to his own folly, shahlbe no excuse? Upon authority, however, it must be said that this case has been
Ptlt Several times by Judges, and alWays with the implication that the plaintiff

.udrecover.* n Nashville & Chattanooga Railway v. Srith,t plaintiffs'1te~ Was intoxicated and on the track of the defendant at the time of thearvident and the same was the fact in O'KeeJe v. Chicago, Rock Island & Pacîfic
and in I3 utton v. Hudson River R.R. Co.II But in each of those cases the

'vut as made to depend upon generiI questions, the rule in Davies v. Mann,
'Or.the duty or capacity to avoid the accident after the peril is imminent, flot
being9 clearly presented or discussed.

$le5 It is obvious that the ast two cases considered ray also arise with refer-
th~c tothe defendant. Suppose that in l)avies v. Mann the driver at the time of

o cIde nt had been asleep upon his wagon, or so drunk that he was incapable
"19in due care to avoid the donkey, the other facts remaining the same. The

Se Wvhere the driver is intoxicated has been put by way of illustration fron the
ber1-h)§ With a strong implication that the plaintiff might recover. There cane lh1je doibt that this is the result which would be reached by the court in actase like the one supposed. But it is submitted that the same rule should be

P1etoa plaintiff in the like situation; and that wherever one person, present
'r~ Place ofthe accident, is incapacitated, by a cause due to his own fault,

be tling due care to avoid the consequences of another's negligence, he shouldheldl to the same standard of care as if the inrapacity did not exist.
'S he resuits of these several cases, and of the discussion thus far, may be
"1tI1arized thus:

UThe general rule of contributory neglîgence, founded largely, if not wholly,
pt' corisderations of public policy, is this: that if a plaintiff has been guilty ofalY nlegligeflçe which contributed proximately to the injury, he cannot recover.

tu ' i the duty of both plaintiff and defendant to use due care to avoid the"o1equiençes of each other's negligence. If the defendant alone can avoid the
ta 4tIf a inan is îying drunk on the road, another is flot negligently to drive over him. If4vPPened, the drunkenn-ess would have made the man liable to the injury, but would flot

-'lOccsioedthe inj ury." Coleridge, J., in Glayards v. I)ethick, 12 Q. B. 439, 445 So BlackburnInede v. London&NotWetr yCoLR.o E.i n
Ne74 ý,~ & o/ etr R' oL .i x 10i5 ; Ellsworth, J., in Isbel

G. 7~Nwae . R..Co, 27 Conn. 393, 404; Ridey v. Larnb, io U.C.R., 354; McGun-
t Ji . y.1. 33 U.C.R., 194.

'ik 74 32 Iowva,467. 18 N. Y. 248.tt lnl Davies v. Mann the driver of the wagon, if in Tu v. Warmnan the crew of the
-e» ad become haîf an hour before the collision so drunk that their arms were powerless,ec tey were stili in the same state of drunkenfless whien the collision occurred, the defendant

t jrn those cases, according to the argument of the present defendants in spp(r of this ex-
. ruil '"st have been exempt fromi responsibilitY. Nay, more ; if they had been only partia1ly

St a Is to have retained the voluntary use-of their armis, the defendants would be liable ; butfrra Were SO thoroughly drunk as to have lost inuscular power, the defendants would be exempt
ti repon sibility, according to rule of instruction for the jury suggested by the thirteenth

Scoit v. Dublin &- Wick/ow Ry. Go., Ir. R. i 1 C. L. 377, 395, per Pigot, C. B.


