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SPENCE V. CITY 0F ST. CATHARINES.

Street, and, according te the evidence, had crossed
ta the west side, and was running on the crossing
at the time it was shet.

Dow was, at the time he shoi the dog, specially
on duty for the purpose cf sbooting degs wvhich
were without metallic plates, being appointed te
that duty by the Chief of Police, and bad in bis
possession a gon belonging te the defendants, and
was followed by another man with a waggon, in
wl,-'... the dogs shot by him wvere put and carried
away.

The statutu under whicb the by-law was passed
was R. S. cf 0. cap. 174, sec. 461, sub-sec. ic & ix,
wbicb read as follows: 461. The council of everv
towvnship, city, town or incorporated village may
pass by-laws.

xc, For restraining and regulating the running
at largeocf dogs, and for imposing a tax on the
owners, possessers or harbourers cf dogs,

ii. For killing dogs running at large contrarv
te the by-laws.

These sections are the saine as iii the nct now in
force, the Con, Mun, Act, 18,93 , sec. 490, sub-sec.
12 & 13.

It Nvas net sbown, or even suggested, that any
proclamation bad been issued by tbe Mayor under
the 7th section of the by.law enjcining aIl persons
in the city te confine tbeir dogs or keep them
muzzled, as can bc donc by the Mayor when hoe is
satisfied there is any danger te the citizens froni
Mad dogs , bot the right to kilI the dog is rested
on the Stb section wbich enacts that " No dog or
bitch shaîl be pormitted te roani at large in the
City 'vithout the collar and metallic plate mon-
tioned in the preceding section, and any dcg or
bitclb roanting at largo contrary te this by-lawv
may ho fortbwitb destroyed by the police cf tbe
City."'

SENICLER, Ce. J.-In the case of 1cKe11zje v.
Camnpbell, I U, C. R. 241, the question arasei
wbether under 4 XViII. IV., Cap. 23 (incorporating
the city of Toronto) by sec. 22 cf wbich power
,vas given to the Mayor aud Aldermen t0 niako
laws ta prevent and rogulate tue running at large
of dcgs, and te impose reasonablo tax upon the
owners or possossors thoreof, a by-law could bo
passed auithorizing the Mayor te issue bis procla-
mation requiring the owners of dcgs te koep theni
ccnfined for a period in bis discretion, and that
upon &ucb proclamation being issued it sbould be
lawful for the high bailiff, conètables or any in-
habitant oý the cit>' te shoot any dog running at
large ontil tbe tume limited in the proclamation
Shold expire, and it was beld that it could.

l'he act did net in ternis autherizo the killing cf
dogs, bot it was held that for the purpose cf pre-

ventiog and guarding against hydrophobia, sach a
by-lawý, might be passed.

A long judgment wvas rendered b>' Chief J ustice
Robinson, in whichi he points out that the act of
killing the dog' was an act of precaution
for preventing an impending evil, or perhaps
even an act for removing a present evil,
and not a punishment for disobedience of the
by-law, in which case bie intimates that it might
be illegal on the grouind that other modes of pun.
ishmetit were provided in the Act <50e pagA 248).

In the present case the killing the dog was flot
donc in pursuance of an>- proclamation occasioned
by féar of hydrophobia, under the 7(h section, as
already pointed eut, but under the 5th section of
the by-law, and can onlv be regarded as a punish-
ment for flot baving the metallic plate attached.

The statuite, however, now expressly empewers
the killing of legs running at large cuntrary te the
b 'y law, and give.9 this power generally, and does
flot lirait it ta cases of apprehiension of hydro-
phobia, se that the question considered in 2Mc-
Kenzje v. Campbell dees not arise.

The council have used the wvords 'roani at
large'" instead of Ilrun at large," the words tised
in the statute, in the first part of the 5th section cf
the hy.law. No argument wvas based on this by
the counsol for the plaintiff; it must, however, be
shown that the justification comes within the
words of the by-law. Under the circunistances it
seonis to me that that the ol>' question te be con-
sidered is wvhother the dog can ho said te bc roam-
ing at large at the time it %%as slut ; the fact that
the tax had been paid and the collar and plate
procurecl Catnat as'ail so long as the latter were
flot on the dog.

The dog was, at the time, accompanying thc-
plaintiff"Li daughter along the street; it did nlot
keep close te hier heels and was flot under any
confinement or restraint, but the evidence shows,
frequently rani a number of yards from hier, as
dogs will do wbile accompanying their owners,
and the girl having stopped at a shop window, the
dog ran on ansI crosseci Ontario Street, and thon
came back, and seenis to have been crossing again
when shot. lç was proved the dog was in the
habit cf fullowing the little girl, and in fact was
obtained b>' the plaintiff for bier, and would only
follow bier.

t %vas urged by the plaintiff that the dog could
flot be .ýaid to ho running at large under these
circunistances, but that only cgs that were run-
fling about without their masters or members of
the master's family could be sa considored.

For the defendant it was contended that a dog's
running at large when it is off its master's
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