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defendant maY suffer ù substantial, injustice by departure from
the rule and tlie disregard of its manif est intention.

The recent departure f£rom the practice followed in former
years is due te a wholly unjuatifiable siensitiveneas to shallow
and baseless criticismn. The writer eau reeafl conditions wheu
a dominant personality en the Bench eould carry ivith bim the
convictions of enough of his associates to make an equal division.
of the court a very rare occurrence. There was greater
unanimity, but the greater unanimity may have counoted greater
injustice. Cas~es were pareelled out amông the judges, ene as-
signed te one and another te another. These were the conditions
of a former century. They were the conditions of a date so far
distant in the past that they can ha referred te with an inof-
fensive f reedoin. There was not frequently a dissènting judge.
The lata Chief Justice Weatherbe, when delivering ene of his
earliest dfflienting opinions, jocosely ealled attention te, the fact
that ho had been appointeid te succeed ex-judge Lewis Morris
Wilkins, who, as he did net say but as hi& hearers well knew,
was the "dissenting judge" of the court of which ho was a
member. If among the judges at present composing the court
there is less unanimity than in fermer days, it is bc,ausae the
.4uitor gets the benefit of the greater independence of the xnam-
bers of the court and their greater. individual energy and re-
seurch. Se f ar f rom its being a reproach te a court that its con-
clusions are net urianimous, it sheuld be taken as prinia facie
evidence of a more careful and thorough indîvidual application
and industry than where the conclusions arrived at by ene are
unanimously acquisced in by the ret.

Ona of the strongest objections te the insistence upon a
quorum of five judge. bas net yet beau deait with. It is fre-
quently the case ttLit not more than six judges are available for
work. One or more xnay be "indisposed" or even seriously ill.
Oue may have been granted leave of absence for the enjoymeut
of a well-earned sabbatic year. A vacancy may have eceurred
which the gevernment of the day cannot conveniently fil1. This
is a condition of things which bas occurred undar every goveru-
ment of Canada se far back as my memory carnies. It is ene that
reflects no discredit un any goverumaut or on either or any part.y.


