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Plzl"ýiètryEIet ion - Witkdrawièàg Potitiot
PÜnctHm of the Judge-Conditions of Wtdrarsl.

flY the Parliamentary Elections9 Act 1868 (S1 and 32
0It . 125) an election petition cau only be withdIrawn

1118 ave of the court or a j udge.
Buft, sembe, where the petitioner withdraws during

the hearing of the petition it would bc practically îm-
Possaible for the judge to proceed with the inquiry.

The oaIy power whlch the judge has in such a case ie
20recommend the court flot 88, allow the return of the

dePObit except upon the moet eatisfactory explanation
«f the grounds of the witbdrawal of the petition.

Tne Iearned judge having corne to, the conclusion that
"0 case bad been made out 88 ju8tity the unseating of
t2be respondent the withdrawal was allowed, coite fol-
IOWbi.g the event.

[August 12, 1874-Gzovu, J. 31 L.T., N.S., 821.]

T]his was a petition against thse return of Sir
G' eorge Elliot, and contained the usuai allega-
tions of corrupt practices.

Counsel. for thse plaintiffs were Charles Ru.tyeit,
EC, dwari,, Q.C., and Anstie.

0ousel for thse respondent were Iawk-iîs,
q.C., H. Giffcard, Q.C., and A. L. Smith.

.&fter some evidence liad been given in sup-
13ort of the petition, counsel intimated the
'fltention of thse petitioner to witlidraw tliepe-

GaRovi5 , J.-Tie witlsdrawing of an election
Petition must be by leave of tise judge, and if tlie
.j'dge saw tliat the withdrawal was tlie resuit of
hIiY compromise, of any giving and taking, so as
to prevent evidence bei»g- brouglit forward, whidli
Ought to be brouglit forward, not ins thse interest
Or either of the parties, but in tlie interest of tlie
colstituency, and of purity of elections, the

.jllcie ouglt flot to allow a petition to be witli-
drawni; hie ouglit, as far as lie would have power
to do Bo, to insist upon tise petition being pro.
eeeded with. But although the Act of Parlia-
la1ent ils mny nxind rather expects that on tise
l'rt of a judge, lio doubt it is an extremely
dlnclIt task, because if parties do not, cal
Witrnes8es forward a judg-e himself cannot become
as it were counsel for thie petitioners and judge
at the sarne time. He càiunot examine a witncss;
anId force him, if lie is reluctant or antagonistic,
to auewe questions, and if I may say s0 exercise
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has ingenuitY to elicit the truth from. a possibly
adverse witness, whie at the saute time lie has
to keep thse scaies of Justice even and to hear
what may be said on botis idea; nor can he, on
the other hand, know what answers miglit lie
given if hie had those instructions which couinsel
have, and could find out %what the real facts
were as presented by the opposite side. There-
fore, when, as appears to be supposed by sme,
the duty is thrown upon thse judge to oocupy
that; somewhiat equivocal position of being
counsel, and judge, it is simpiy, at ail eventa
according to thse practice of the law of England,
an impossibility. Ail that the judge cau do is
to see the truts is, as far as lie can possibly do
it, fairly elicitedl; aud to my mind it can nover
be se well elicited as when there are pel'sons on
eitlier aide representing opposite interests, the
judge only exercising his power ins furtiserance
of the truth, when lie sees that tîsere is an en-
deavour to, keep it back. 1 mention that because
the t&jk is an unusuai one, wh*eh the Act
imposes upon the judge of lis exercising a dis-
cretion as to thse withdrawal of a petition.

1 mention those circumstances for this reason,
tliat 1 think there possibly miglit be cases in
whicli a judge would not; ailow a petition to be
witlidrawn, but would, as far as he conld, use
lis power to prevent it. He nsight for instance
exercise the power which is given to him of
recommending the court not to allow the deposit
to be witlidrawn witliout considerabie explana-
tion. The task no doubt wouid be an extrernely
difficuit one. Thse mode in which a judge is to
compel. parties to go on with a petition which
they have determined to withdraw remins to
be proved. 1 amn not aware of how it can be
made compulsory, but at ail events he lias thse
power over thse deposit iu court, whidli May iu
some degree be indirectly used as a comnpulsion.
1 mention that, not as applying to the present
case, because 1 arn thoroughily and eutirely
convinced, not oniy front the character of the
learned counsel who now withdraws the petition,
but fromt tlie course that the casp lias taken,
tliat this is a petition in whieli he wituld liave
liad no reasonable hope of success. 1 have
watclied tise evidence, to thse best of îny ability,
and 1 will flot say that sorne suspicion bas not
been excited in mny mind as regards thse acta of
somne of those who miglit be proved to be agents,
in thse election-law sense of thse word, but it
seenis to me that there lias been sornethitig like
an intimation of some smail reward to some of
thse witnesses. I presume, as is usual ini nearlY
aIl tliese cases, tise strongest portion of tise case
is put forward in the first instance, SO as to


