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P‘"liamenwry Election — Withdrawing Petition —
Punctions of the Judge—Conditions of Withdrawal.
By the Parliamentary Elections Act 1868 (31 and 32

Viet. ¢. 125) an election petition can only be withdrawn

With leave of the court or a judge.

But, semble, where the petitioner. withdraws during
‘he hearing of the petition it would be practically im-
Possible for the judge to proceed with the inquiry.

The only power which the judge has in such a case is

recommend the court not to allow the return of the
sit except upon the most satisfactory explanation

o the grounds of the withdrawal of the petition.

The learned judge having come to the conclusion that
10 case had been made out to justify the unseating of
the respondent the withdrawal was allowed, costs fol-
lowing the event.

[August 12, 1874—Gzovs, J. 31 L.T., N.S., 321.]

This was a petition against the return of Sir
(?'eorge Elliot, and contained the usual allega-
tions of corrupt practices. '

Counsel for the plaintiffs were Charles Russell,
Q.C., Edwards, Q.C., and Anstie.

Counsel for the respondent were Hawkins,
QC, A. @ifard, Q.C., and 4. L. Smith.

After some evidence had been given in sup-
Port of the petition, counsel intimated the
Intention of the petitioner to withdraw the pe-
tition,

GRrovE, J.—The withdrawing of an election
Petition must be by leave of the judge, and if the
Judge saw that the withdrawal was the result of
0y compromise, of any giving and taking, so as

Prevent evidence being brought forward, which
Ught to be brought forward, not in the interest
Ofeither of the parties, but in the interest of the

Sonstitnency, and of purity of elections, the
Judge ought not to allow a petition to be with-
"aWn; he ought, as far as he would have power
do g0, to insist upon the petition being pro-
Ceeded with, But although the Act of Parlia-
™ent in my mind rather expects that on the
Paft of a judge, no doubt it is an extremely
Yiffcult task, because if parties do mot call
"anesaes forward a judge himself cannot become
:: 1t were counsel for the petitioners and judge
the same time. He cannot examine a witness
3nd force him, if he is reluctant or antagonistic,

his ingenuity to elicit the truth from a possibly
adverse witness, while at the same time he has
to keep the scales of Justice even and to hear
what may be said on both sides; nor can he, on
the other hand, know what answers might be
given if he had those instructions which counsel
have, and could find out what the real facts
were as presented by the opposite side. There-
fore, when, as appears to be supposed by some,
the duty is thrown upon the judge to occupy
that somewhat equivocal position of being
counsel and judge, it is simply, at all events
according to the practice of the law of England,
an impossibility. ~ All that the judge can do is _
to see the truth is, as far as he can possibly do
it, fairly elicited; and to my mind it can never
be se well elicited as when there are persons on
either side representing opposite interests, the
judge only exercising his power in fartherance
of the truth, when he sees that there is an en-
deavour to keep it back. I mention that because
the task is an unusual one, which the Act
imposes upon the judge of his exercising & dis-
cretion as to the withdrawal of a petition.

I mention those circumstances for this reason,
that I think there possibly might be cases in
which a judge would not allow a petition to be
withdrawn, but would, as far as he could, use
his power to prevent it. He might for instance
exercise the power which is given to him of
recommending the court not to allow the deposit
to be withdrawn without considerable explana-
tion. The task no doubt would be an extremely
difficult one. The mode in which a judge is to
compel parties to go on with a petition which
they have determined to withdraw remains to
be proved. I am not aware of how it can be
made compulsory, but at all events he has t¥xe
power over the deposit in court, which may in
some degree be indirectly used as a compulsion.
1 mention that, not as applying to the present
case, because | am thoroughly and entirely
convinced, not only from the character of the
learned counsel who now withdraws the petition,
but from the course that the case has taken,
that this is a petition in which be would have
had no reasonable hope of success. I have
watched the evidence to the best of my ability,
and I will not say that some suspicion has uot
been excited in my mind as regards the acts of
some of those who might be proved to be agents,
in the election-law sense of the word, but it
seems to me that there has been something like
an intimation of some small reward to some of
the witnesses. I presume, as is usual in nearly
all these cases, the strongest portion of the case
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AD8Wer questions, and if I may say so exercise | is put forward in the first instance, so as to



