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in tanipering witb the plain îneaning of
wriften agreemnents, but the policy of thec
Court, though don btless well intenfioned,
was, we cannot help tbinking, a mnistaken
one. The doctrine of relief against penal-
ties, if if is to be justified. at ail, inust be
justified ou very dilferent groiunds froin
those hitherto assigned, and resurained
within very narro-w inits. W\e are aware
that, frein fume imnmemorial, it bas been,
ani stili is, the invariable practice te in-
stance the interference of Equitv on be-
haif of the oppressed rncrtgagor as an ever
memorable exaxuple of the couralge and.
dexterity with which the ('hancellors
frustrated, the iniquities of the Law, andi
contrived to do coruplete justice between
man and nman. At first sight this view
of the case, no doubt., seenis plausible
enougb. If is certain titat the legai posi-
tion of a mertgagor is one of intoierable
hardship, an(1 it is equally certain that
aithougli the law of Inortgages is by no
ineans free froni deidit and ditliculty, an
ordinary mortgage deed does, owin -g te
the intervention of iEquit 'v, work substan-
tial justice between borrower and lender.
Equity, then, bas previded. an efficacious
remedy against a paîticular terni of injus-
tice, and is, se far, 1/rwim.ficie entitled te
our thanks ; but before c nterilng final
judgment varions censideratiens maust. be
taken infe account which, unlcss we are
very lunch nîistaken, wilI bie found quite
sufficient te anake us pause, and feel un-
conîfertable doubts as te whetber it was
altogether pelitie te lay down the rule
that the intention cf the parties te an
agreenment is net always to be deduced
fromi the plain rneanîng' Of the docuimpnt
they have ýsubscribed, and te invest the
Court with fuil power and authorhy te
bind persons te the observance of a con-
tract very different frein the ene which
they had in. fact t'xecuted. In estimating
the servioes rendered by Equity te inîpe-
cunious iuertgagorg if would seemi te be
taken for granted that, but fer the inter-
vention of Equity, they wvould constantly
be obliged te subinit te the*grossest injus-
tice under sanction of the Law. The
form of nîortgage deed at present in use
has, with a few variations, served for se
many generafions the turn of thriftless
landlords and thrifty capitalist8, that, at
last, it bas becom(Nnîpos8îble for the le-
gai mmnd to conceive the notion of land
being made available for purpose8 of ber-

rewing, except tbrough the instrumental-
ity of a document drawn up in accerdance-
wif e the precedents cf Bytheweed 'or
iDavidson. Iu making this assumptien
thec professien have g(reatly uuderrated
both thec cenîmon sense cf niankind and

itheir owvi integrity. It appears te us
verY certain that if Equity had net inter-
fere d the resuit weuld have becin, net the
whelesale and conttinuous ejecf ion cf land-
lords frein their ancestral tenenients
(wliich is the view ef the case always
presented to fthc law student), but the
overtbrow cf the present absurd formi cf
mertgage, aud flic substitution of anether
expressiug, in clear and distinct terras,
ftle real agreement betweeii flic parties.
Equity, by thie very process of healing
over the surface, bas perpetuated. instead
cf extir1 îating, the disease if professed te
doctur, aud, te our thinkimg, the last state
0f tÏhe patient is wverse th ait the flrst.

If the enly result cf patclîing up the
relations bctween mortgager and mort-
gagee bad been te perpetuate a form. ofjmertgyage purporting te bind persons te,
stipulations they neyer intend shahl be
carried inte effèct, that cf ifseif would be
ne incensiderable evil, fer it is quite un-
wertby cf a civilized people that ene of
flic cuininonest ferins cf cenfract sheuld
he draxvn up) in sncb a way as te require
the interposition of the Court of Equity
te prevent the perpefratien cf a gress in-
justice. Sucli a clumsy mefhed ef doing
justice between man and man miglit re-
coniiend ifself in an archaic state ef se-
ciety, which deliglits in tricks and fictions,
but is quite eut of place ini a natien that
lias deliberateiy dene awa ' rwith Messrs.
John IDoe and Richard Roe, Fairf ifle and
Goodright, and is laying te heart the li-
portant lessen that justice ouglit te be
dealf eut ini a straiglitformard and intelli-
gible manner. Unfertuuatcly, the heroic
reniedy adopted for the relief of mort-
gagors lias, as we have seen, led te alher
results more serieis than fthc retention of
au absurd ferm. of mertgagc dced. The
rcflned instinct, by virtue cf which the
Equity Judgcs felt theinselves competent
te dîscover the real intention of the par-
ties te a mortgage, witliout any other evi-
dence than that affordcd by a deed, ini
which a very different intention had been
expressed, was soon brought'to bear upon
other contracta hesîdes mortgages, to the
great gain of the profession and the con-
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