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The defemdant has swarn thut he is able 1o pey whatever cua
be recovered sgsunst I in the sction, aud therefore these is no
reason to suppose that he will huve any diflicalty in compiying
with thege couditions,

T appoint this to be done within three weeks,

WesTLAKS v, AssoTT.
Special Endorsement— Lupidated Demand—Final Judgmend by Defordt,

The Court will tet aelo & inal Jumlzment by default regularly sigoed on payment
uf contalf the Deferdant shes mudts, )

A sinad Sudemeal by detxall shstied generally fn a cause »n whiets part of the
cislin In Hgaldated and part s uel, §3 freceginiar std w il be st Asiide with rosts
though the wanvunt of the Judginens Uy cogfinead & the (wguwlatetd dunend.

Judgment by delsuit tway be vigned for want of aplea, if tacensistent pieas are
pleaded withont 8 Judge's veder.

(i Nescuder, 1857.)

fpvm:ccdcd illegally to make an nward without heariug his,  3d.
{'Fhat hie had moved ngainst the wward, and obtained a rule to et
it pside,  dth to 2ad count, denying the alleged considerntion for
submitting. Bih to same count, justitying the revoeation on account
of the illegal proceedings of the srbitvators.
On 28th October phaintiff cigned interlocutory judgment for want of
a plea, and on 30th October entered final judgment for £81 Us. 0d.
attd issued exceution thereon, which was in the shertf’s hands.
! Rontxsox, C J —The sumsons by which this action was com-
- menced wis not specially indorsed.  The paintifl signe? judgmeut
Ton the groand that the defendaut had pleaded it the pleas, which
“he did without Jeave of the Court, other than the leave to plesd
"the single plen meuationed 1n the Judge's order of 17th October.
Under the 63stsec.of C.L.P.A the phintiff axsuningthathe wasae
liberty to proceed ufter judgment by detualt for want of » plen to

. This was 2 summons on plaintiff to shew cnuve why the final " his declazation, s i€ ke had entered judgment for waat of appear-
Judgment signed 3{}521 choher Tast, and all subsequent proceedings " attee to i specinfly cndorsed writ, entered final judgment and took
should nat be seb aside with costs for irregalarity. vont exccution. e teeated the cause of nctien mentivned in his
N ‘}st. Btec:}usil dcfc?dnm had filed aud sceved bis pleas before | decluvation, us being cluims which might have been stuted iu o
Judmaent signed, an specially emlorsed summons under the 41t section,

2nd. Because the declaration eontained & count for unliquidated ! The defundaut filed an affidavit of merits.
ﬁo.!r)r‘mges, for breack of an agreement to subiuit 2 certain vause to ] The defendant having plended without leave several pleas, such
arbiteatian, ¢ ns e conld ney together without leave, according to the Statute
gaz:d;nge(;‘n:s; pl:in;iff s‘;;med f;t;ul judgmon: upan the arbitration ! i‘!wjudgm?gt si’gx\cd ;\;’,nin!st him by defauit \v;ss regulur,  But the

r ur want of & plea, withouc any order to compute ar an ! Court would relieve him alinast as 4 matter of course, on payment
asgessment of dumages, and withoat ewtering o nolle prosequi, } of costs; nad in such a case us thig, I weuld be disposed to set
a8 to such count, . . Paside the judgment without costs, for it is iuconsistent in ‘he

4th. Becnuse the writ of sammons was not specially endorsed, ' plaintiff to be going on with his action upon the award while the
nor any particnlars served with the decluration, i defend nt hus a rule nisl pending for settiag it aside, nad on
Y:qi'i)\;.'x t‘::!uxll ?\f\i‘;?p?'fi ntll)‘;’;‘ ‘\1\":2?)“:“0';‘ ::;n‘;t.;\;ugd :xfcm:r!t ‘f;or uu; { ;;mu;:ds whieh if substautiated, are the plaivestund strongest that
: B 3 pis rot entitled to sign finnl judgment | can be.
Wig“”"} an ﬁsses»mcm 3f ;i:tm:\gcs. ° ° But the fivst question is whether the final judgment aud exeeu-

r why judgment sad all subsequent proceedings <hould not be * tion ure regular. 1 think they are not. The plamtifi instead of
set asido ou the merity, and the defendnnt admitted to plea. ; brissging an action upon a plun meney dopund, such asiy contem-

Or why the interlocutory Jjudgment sigoed in this cause o 28th | plated n the $1st amd G1st sections of the C.L.P. Act declares on
Octalier last, should not by set aside on all or any of the grounds | two cruves of actiou guite repugwant to pack other ; for if the award
mentioned. tis valdid then the submnission could not have been in law revoked,

J udgmcng was cntered on 30tk Oc!ober! 1857, aa the whole And on the other haud, if heis cntitled to dawmages agaivst defend-
cause of action—that plintiff do recover against defendant the su ant far revoking his submission, it is iwpossible that he can be at
of £:4t 3. -lild dzglngcs,osn’:i £7 3s. 84, for costs of suit, which the same time catitled to recover upou the award, and yet be has
amount in all to s, Od. sizued final judgment upou the whole declaration.

Pinintiff sued defendaut in the County Court of Middlesex for Teis quite clear that the cause of action stated in the second
goods sold and delivered. The cause was tried and a verdict given ; count, i5 not one which could hinve been specially endorsed on a
fm'.!f \tiefendnnlt._ - Yeats . o L’ sumtuons under the 41st clause, nnddtbat belag 90, final judgment

ten on plaintiff®s applicntion a new trial was geanted to im  could not be taken on that count under the Glst clause.
on payment of costs. Plaintiff without paying the costs took his ' It is true that though plaintiff bas entered final judgment in his
::t;i?eaio;:r::nsr?z?d‘ time !;‘ btru;lg.u IJt \;’as then mu‘wtald!yfagrfﬁd , ngnur on thc’ whole cause ri’f .(alctw‘x;, yet he may hsv;'. confined !;xis

itrution, e 291 July was appointed for the dsmages to the sums awardéd and interest. And I suppose he
arbitrators {o hear thecause.  Plaintiff and bis witnesses attended  has: bat yet ke has an inconsistent judgment in bis favoi;'pon two
and were heard.  The defendant was, as he swears, unavoidably , cuuses of action which cauld got subsist together; and he hns by
absent in -.}lomreaf. L his judgment cutitled himself 10 the costs of both counts, asif he
_ The thbxtmmrs made an award that defeadant should pry plaia- , had a xight to final judgment on both, while it is clear he is
mt' £45 53. 04, desides costs of the cuse, and of the refgrence. not; no final judgment on the sccond count without some other
@ el‘t‘x:l l;ll;%:i\i?t&i?::etk: l::‘:t:x:m!«;xrs }1\:\23 zgm: :;}w:mt, revoked p{ccccdmgs being teken 38 allowed under ¢tther the 41st or Glist

3 » becs says he fou v arhitrators were clanges.
resatved ¢o proceed ex parto in the absence of huueolf amd his, I take it that when n plaintiff signs judgment under cither of
witnesses, and because t}my would not let him sce the evidence these claases ina case where the cluim put forward by bim, isnot
whick the plaintiff had given, . whotly of such a character as brings it within ¢ither of these

The defendantin the Term following, moved the Crurt of Queer’s  clauses, his judgme nt must beset aside.  Lookingat the plaintifi’s
Beuch to set a?rlde the award, and obtained 2 rule nesé returnable causcaf actian as sot forth in his destaration, it eannot be said that
nexx,t) "l;::;'r; Q{l‘;ﬂ:}:ehizs)”r cied defendant a din “he has s;xea} upan & liquidated demand, that s, that all his alleged
Quoen's Teach. Tt dectaration comained owo Gounte the A same 10 mean, and, (vt veing 0. T i of opinien that this fnal

: oL : containe ¢ its, the first clause to mean, aad, that being so, I am of opinion that this fing
up;ﬂ the award, }a_n} }he ;ecowl! ::‘: ;gu’ut in case for repoking the judgment amd esec\nlwn must be et ashile with costs for itvegula-
submisxion, in which he claime damages. rity, and the detendant be allowed to plead rsuably within

Before the plaintiff filed his declaration, the defendant had ob- L one month.  This will give time for the rppﬁmtion ﬂgf}:."\.\t the
tained the rule nisi in the Queen's Bench, for serting aside the ; award to te disposed of.  Nathing could be wore nbsurd than that
award. . - -  the phaintifi shuald ga an and recover upon an award while a rule
1sg‘eadrt\:?::':'g?a‘gi::\l:?n ?1:1,105'1‘)“26‘0;70;\’1 ?l’r‘t f()n l!’l:h T ﬂ;c‘:-. _ x? pemhwi; ont which the Court muy find it necessary 1o sct aside

A LS § made, giving defendgant tag-duys tartto the award.
plead amd leave to plead in bar the application made by haate  Ttmay be that the plaintilf will uitimately be found eatitied to
|et asx‘;!':: the award, defeadnnt to takie short notice of trial. secovers Lut there is nothing pained by attempring to proceed in

Ou U2nd Qet., 1857, sdefendant filed pleas tafivst comnt—~1. That an unreasonable or irregalar vourse with 2 view to shutiing out n
the subwisnon was reveked by bim, Zud. That the acbitrators ; defence.



