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such escape could have been prevented by reasonable means in
a leua violent manner, or in other words, whether the aocuaed
did the shooting of necessity or not, and whether hie exceeded the
powers conferred on hlm by law in flring the revolver at the
fugitive. Upon these points the judge proceéded as foilows:
"If you have got over the first serious dithoeUt question, and
flnd that Smith had a riglit to arremt Gans, that in that hie be-
lieved <3ans had oommitted an offence for whieh lie rnight be
arrested ivithout a warrant, then Gans was fleeing to evade
arrest, and Smith was justified in using reasonable force in
order to, apprehend him and prevent his escape. The grave
question here is, what is the degree of force whieh Srnith should
have used, and the firat thirig for you -to consider* in, cou.ld
Smith have apprelhended that mnan by any other means what-
ever except by shooting him, If~ yon find lie could have appre-
hended him by any other means, then Smnith was nlot justifled
in shooting him. Shootipg is the very last resort. It is shoot-
ing with a dangerous wcapon like a revolver whieh rnight cause
death. A mani who in fleeing inay be 'tripped up, thrown down,
struck with a cudgel and knocked over and, if lie strikes his
hiead on a stune and i. killed, the police officer is absolved be-
cause he wva8 floeing £rom arrist. But when it cornes to dis-
charging a dangerous weapon it in the last resort and craunot
hie justified unless it àu sliewn no other means could have been
take in lu ffecting the arrest. " (The learned judge then re-
viewed the evidence of the chasse, and proceeded), ''It la the
duty of every citizen, when called iipon, ta help capture and
puirsue a criminal when flying f ronm arrest. especially if he is
called upon by the police. You will have t() reconsider whether
Smnith, if hie had flot had that revolver,' or had kept it in his
I)Jcket could flot have called to lus assistance pàssers-byýN, who
would have joined huîn iii the pursuit and have arrested Gans'
fliglit. You will also have ta consider whether Smith should
have abandoned the pursuit of Gang at that tirne. He says his
breath failed, bis wind wus gone, and should hoe not have ealled
uipon some of the others who were running behind hint, arking
thern to run and keep Gan& ln sight until another p)olieelllln
carne up? yeti wlll have ta oonsider if that m)iglit have been
donoe ta stop, Gials. It WaR adrntted that the bullet which eaiêmed
hiR death was flred by Smnith with tho intention cf wcuutdillg
hin, but linfortunately it %truck hinm on the head and eaused
his death. linlesa Srnith wvas justifled at law in the mnier 1
have pointed eut he -uld be giultY Of mnslatighter.'


