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THE LAW OF ARBITRATIONS.

of ¢

“ th}il: Court,th.at without the magic words
COurt Submission to be made a rule of
Party mln the agreement to refer, either
My " y retire from the agreement at
awarg Oment up to the making of the
- In other words, each party agrees
e dispute to arbitration, so long
d his opponent remain of the same
from b an arrangement which is very far

The €ing businesslike.
gy 1. Story of the law on the subject
Moy 1- Very briefly sketched. At com-
Agen; a\? an arbitrator was merely the
“’ithdro both parties, and either might
ake -V his authority to the agent to
ally man award until the award was actu-
Made ade. The remedy on the award, if
Upg ' Was at common law, by action, as
tiong a0 ordinary agreement; but as ac-
to arbwere_often by rule of Court referred
Ceg, Itration by consent, a fictitious pro-
they ST€W up by which it was assumed
the (:1ar~l action had been brought upon
referr:(llm in dispute, and the action was
fCoy to arbitration by consent by rule
Ing thrt}’e" saltum. This was called mak-
Tefe, tﬁ Submission or the agreement to
fegulate dispute a rule of Court. It was
allowecfd by g Wm. III. c. 15, which Act
& of Submissions -agreed to be made a
the Court to be so made on proof of
for sub‘.nlssion by affidavit, and provided
taineg Ing aside awards improperly ob-
Won 1. but it did not abrogate the com-
Xce ta'w right to revoke the submission,
Contem at such a revocation would be a
S 42 Spt of Court. The 3 & 4 Wm. IV.
iggio, 397 Provided that where the sub-
Conrt’.’ was agreed to be made a rule of
leave !t could not be revoked except by
.mo the Court or a judge, which was
top EOrtant step in advance, The Com-
W Procedure Act, 1854, s. 17, went
epy - Still, and provided that an agree-
Wage °F Submission in writing might be
Worg 2 rule of Court, unless there were
bab] ts €wing a contrary intention. Pro-
etion 1 draftsman thought that by this
“EcesS- he haq altogether got rid of the
‘?ferregy of inserting the words already
q‘d%t to, and that agreements which
of ¢ e €xclude the making a rule of Court
meges Submission would have all the pri-
Nleg ?f Submissions agreed to be made
‘lfs(, ot Court, including irrevocability.
At R, “; Was mistaken, because in the case
- €ier and Rouse, 40 Law J. Rep. C.

ahe r
S

L€ g
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P. 145, it was decided by the majority of
the Court of Common Pleas, consisting of
Mr. Justice Willes, Mr. Justice Montague
Smith, and Mr. Justice Brett, with the
dissent of Chief Justice Bovill, that the
right to revoke survived unless there was
an agreement that the submission should
be made a rule of Court. It was pointed
out that the Common Law Procedure Act,
1854, although it enabled a submission to
be made a rule of Court without an express
agreement for the purpose, contained no
provision like that in the Act of Wm. IV,
that the submission should not be revo-
cable if there was an agreement that it
should be made a rule of Court. Chief
Justice Bovill dissented, on the ground
that section 7 of the Common Law Pro-
cedure Act, 1854, put all arbitrations-on
the footing of actions referred by rule of
Court. This section provides that ¢ the
proceedings shall be conducted
in like manner as to the power of the arbi-
trator and the Court, etc., as upon a refer-
ence made by consent under a rule of
Court or judge's order.” By the Act of
William IV., references of actions by rule
of Court or judge’s order could not be .
revoked ; and, therefore, it appeared - to
Chief Justice Bovill that references by
agreement followed the same rule. It not
unnaturally seemed to the other judges
that the words ¢ conduct of the proceed-
ings " were hardly strong enough to carry
this meaning.

The case of Fraser v. Elrensperger hap-
pened to come before Lord Justice Brett,
who, as a Judge of the Common Pleas, had
decided the same point in the case of Re
Meier and Rouse. No distinction could be
drawn between the two cases. A contract
for the sale of a cargo of rice contained a
clause by which all disputes were to be
referred to the arbitration of two London
brokers or their umpire ; but nothing was
said about making the submission a rule
of Court. The cargo was not delivered,
and the purchasers called on the vendors
to appoint an arbitrator, This they de-
clined; whereupon the purchasers pro-
ceeded, under section 13 of the Common
Law Procedure Act, 1854, to appoint one
arbitrator, as they had a right todo. This
right, however, was held to be subject to
the common law right to revoke, and the
vendors having duly revoked, it was held
that the award of the arbitrator, made ex



