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WERDERMNANN V. SocIETE GENERALE D'ELEC-
TRICITE.

Imb. O. 16, r. 13. O. 28, r. i-Ont. O. 12, r-

15 (N'o. 103). O. 24, r. i. (No. 189).

I)enurrer for want of Parties.

Since the judicature Acts therc is no such thing a
a demurrer for want of parties. The proper course
j5 to take out a sumnmons under O. 16, r. 13 (Ont. O.
Nn. 103), to have the necessary party or parties added.

Nov. i i, C. Of A., 3 0W. R. 33

Appeai froni the decision of Bacon, V.C. 1
wvas argued for the demurrer that to dernur for
want of parties could be done before the Acts.
Dent v. Tur~iW R54, and that as the

rules do not say it shall not be done in future,
the old practice holds gon.1

.-

JESSEL, M. R.-As the oic1 practice is pre.
served where unaffected by the Act or Rules,
it in important to consider what are the provis-
ions mith regard to demurrer under the new
practice [His Lordship read Imp. O. 28, r. i
(Ont. O. No. 189) ]. In that rule, i't is true,
there is no specific powtr given of demurring
for want of parties. The subject, however, il as
not forgotten, for a different remedy is given
elsewhere in the event of necessary parties not
being jý,ined. Imp. O. î6, r. 13 (Ont. O. No.
103), Iays down what is to be done if it is de-
sired that such parties shouid be added. The
effect of that rule is that a person who would
formerly have demurred for want of parties bas
had notiing to, do but to take out a summons
under the rule. The practice of proceeding by
demurrer, is. therefore, no longer available.

LuSH, L. J.-I tim entirely of the same opin-
ion. Imp. Ord. 28, r. i (Ont. O. No. 189), de.
fines a demurrer, and shows it is a mode of
challenging the pleadings of the opposite party
on some point of substance. The points there
mentioned are the oniy points which can be now
taken on the demnurrer. It can only raise a
point of substance on the ground that the op-
posite party does not show what he professes to
show.

*It is the desire of the compiler to make the ahove collection
of cases a complete stries of ail cturent English decisions, illu,-
trative of our new pleadingmaed practice, under the Siupreme
Couit of Judicature Act.

LINDLEY, L. J., concurred.
A#eai disrnissed.
[Imp. O. 16, r. 13, and' Ont. O. No. 103, are

virtuaiiy identicai,; and ftnp. O. 28, r. i, and
Ont. O. No. i89, are idlenticat'.]

EMDEN V. CARTE.

0-4 O 30. Ont. O. 26.

Paymnent int court by defendan,', and' defence a
non-liability-Right of j6Zaintiff Io take mo-
ney out.

Where a defendan denies liability, but pays money
into Court, and pleads the suma paid in is enough to
satisfy plaintiffls dlaim-, were his contention right, the
plaintitf may obtain payment out un<ler Imp. O. 30,
r. 3 (Ont. O. No. 217), and may either under rule 4
(Ont. NO. 218) accept it in satisfaction of biscdaim, and
tax bis costs and sign j udgment for the costs so taxed,
or may go on with bis action for the purpose of recov-
ering more; a ni whether the plaintiff succeeds or
not in recovering mcgre, or even faili altogether in
establishing thst tbe defendant is under any liability,
he will be entitled to retain the moncy so taken out
of Court.

tNov. 3, C. Of A.- 4 5 L. T. 328.

JESSE L, M. R., in the course of his judgment
said with reference to this point of practice :

IlThe first question to be considered is, what
is the real character of money as regards pro-
perty when it has been paid into Court in an
action by a defendant, who at the same tume
denies entirely his liability to the plaintiff? 0f
course it is obviously inconsistent to say, on the
one hand, ' I admit I arn lable to you for so
many hundreds of pounds;' ýand on the other
to say, 'Il deny my liability altogether.' But,
though inconsistent, that is a mode of pleading
which is now permissible under the judicature
Act, and as has been pointed out by the late
larnented Thesiger, L. J., in Berdan v. Green-
wood, L. R. 3, Ex. Div., 251, it is quite intelli-
gible that a man may say, ' I arn under no
liability to you, but I arn willing to pay you a
sumn of money if you abandon your dlaim.'
And that mode of pleading enables a defen-
fendant so to say. But, when he pays it, the
legal consequences, as gathered from the judg-
ment of Thesiger, L. J., are exactly the sanie as
if the defendant's pleading had contained no-
thing but an unqualified admission of liability.
The plaintiff has a right to take the money out
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