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It ie not, however, in the resuit, necessary to discuse at
any length this point of view, because it seems te me that the
plaintif! must f ail upon the question of the want of notice.

>The right to recover damages caused by the negligence
of a fellow-servant is, of course, based entirely upon the
etatute; and that riglit ie conferred upon condition (sec. 9)
that notice that li jury lias been sustained is given wîthin
12 weeks, and the action commenced within 6 months frein
the occurrence of the accident, or, lu case of death, within 12
months from the time of death, provîded that in case of
death the want of sueli notice shial be no bar to the main1-
tenance of the action, if the Judge shall le of the opinion
th.at there was a reasonable excuse for such want of notice:
see also secs. 13 and 14.

The death occurred on 19th September, 1907. The
plaintiff heard of it on 7th November, 1907, while at Kenora
in this province. 'He came to Toronto on 5th December,
1907, aud, not later than 7th December, had consulted hMa
preseut solicitor and instructed him to obtalu a settlement
of the dlaim, or in> default to bring suit.

The time for giving the notice did not expire until 12th
December, 1907, and, however sufficient the excuse may 1iaveý
been for the time lost before the solicitor was instructed,
after that it would bie entirely another matter. The interval
from the 7th to the 1et~h was, of course, ample in whichl to
have given the notice, and the oniy excuse offered for not
.havlng done so durîng that interval is the solicitor's istakent
idea thaft he could not give the notice until lie hîad obtained
lFters of administration.

The question, thecrefore,, really -reýolves itself into thiils:
is gnrneof thie law a IIreasonable excuse," which question
M~ust, 1 tlnk, bie aniswered in the negative, if any useful
effect ie to bie given to the provision.

Il, O'Conuior v. City of Hamilton, .10 O. L. Il. 529, at p.
136 0-O W. R. 227,, 231, Oisier, J.A., ss-ays: "lu the present

caeit is enougeli to sa 'v that the plaintif! wus not xnisledl
1.% MnY 01oe into not iingiio notice, aid was under no disability
cxeept thalt of ignoiiranice (of the law), which, can hardlY lie
invoke'd as excuise for, omnitting to observe the requireints,
of thilt.' The ques(,tioii fliere, it is true, arose under thie
Micipailll Aud, ini wiivc it is said the( requiiremiients as to
nlotice a1rc somiewhvat more strict than under the Wýorkmien*s

Comeîatonfor Iniiii-es Art (see Armistrong v, Canada.
Atlanitic- R. WV. Co., 4 O). Ji. Pl. 560, 1 O. W. R. 612); but
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