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MUNICIPAL, ELECTION CASE.

INI THEc MATTER 0F THE ELECTION FOR THE
OFFICE 0F REEvE, FOR TrIE TowNS;Hip 0F
EDWARDSBURGIH FOR TIF YEAR 1877.

.Upon an application fora -juld- order for the inspec-
tin and production of ballot papors nsed in the
electionl Of a Reeve, auch application being made
under the provisions of section 28 of the Act
8 Viot., cap. 28, 0., and neither a prosecution

for an offence in relation to ballot papers, nor
proceedinge for the purpose of qnestioning the elec-
tion on return having been instituted, held, that
the order coffld not be granted.

fBrockVille, MODONALD, J. J.]

A sumnmons was obtained front the Junior
Judge of the County Court of the, United Coun.
ties of Leeds and Grenville on behaîf of James
Ilillar the unsuccessful candidate for the Beeve-
ahip of the Township of Edwardsbnrgh, calling
upon Dne Joseph Craw Irvine, the successfnl
candidate, and Gideon Fairbairu, clerk of the
said Township, to show cause why au order
should ot he made directing the inspection and
production of the ballot papers used in this
election.

The suinmuons was granted upon an affidavit
of Mr Millar, showing that ho was a candi-
date for the Reeveship; that the only other
candidate was Joseph Craw Irvine, and that, as
appeared the return of the Clerk of the Town-
ship, Mr. Irvine was elected to the office by a
majority of three votes ; that deponent believed
that sncb return was not the true anal correct
return of the vote of the electors polled, and
that ho believed an inspection and a count of
the ballot papers would show that the return of
the clerk shîould have been in his (Millsr's) favor,
rather than his opponent's ; that he was in-
formed and believed that at certain polling
snb-divisions in said Township to ivit, at sub-
division No. 6, certain ballot papers ivere re-
jected which should have been connted in bis
favor, and the votes whieh they represented Rd-
ded to bis count ; and thiat hoe was advised, and
believed that the inspection and production of
the saîd ballot papers were matierial for the pur-
pose of questioning the election and return.

J Reynolds, 011 behaîf of Mr. Irvine, showed
cause, and, amongst other?>bjections, nrged that
the order asked for conld not be granted until a

ibpetition bad been filed.
M . O'Brien supported bis sujumons.

MODONÂRD, J. J.!-The 28th Section of the
Act, 38 Vict. cap. 28, O., provides that no
person shall be allowed to inspect any ballot
papers in the custody of the Clerk of the

municipality, except under the order of a Court
or Judge of coînpetent jurisdiction, to be
granted by the Court of Jndge on being satis-
fied by evidence on oath that the inspection or
production of such ballot papers; is required for
the purpose of maintaining a prosecution for an
offence in relation to ballot papers, or for the
purpose cf a petition as to an electior. or return.

Mr. Reynolds, for Mr. Irvine, the Reeve elect,
adinits that I amn a "Judge of competent juis-
diction," but cuntends that the order asked for
cannot be made, unless a petition questioning
the election or return shalh first have been
filed, and which hab not in this case been
done. After considering the matter very fally,
I have heen nable to arrive at any other
conclusion than that this contention is correct.
1I o not think that the Legisiature can have
intended that a production and inspection of
ballot papers should be permitted merely for the
purpose of allowing a party to inform himself
whether there exist grounds for contesting an
eleotion. I have doubts whether a Court or
Jndge is clothcd with power to malte an order
uder the above mentioned 28th section, ulesa
and until a prosecution has been instituted for
an offence in relation to ballot papers, or the
proper proceedings for the purpose of question.
ing an election or return have been commenced
undtr the Municipal Institutions Act, although
possib'y ln the former case he nîay have such
power, (see 37 Yict. cap. 5, sec. 23, O.) And
it is questionable whether the evidence on
oath required under the 28th section to sat-
isty the Court or Judge could, in xnany cases
be obtained, or be compelled to be given before
onie or other of the above stops be taken.

I must therefore decline to grain the order
for inspection and prodluction of ballot papers
asked for in this matter.

summomq dieclarged.

DIGEST.

DIGEST 0F THE ENGLISII LAW REPORTS
FOR AUGITST, SEPT., AND) OUT., 1876.

Fror thte Americait Law Revie,.-

ACTION AGAINST PUBLIC Os-FîcER.--& Fuiv-
OLOUS SUIv.

ANxUTY.-See RESînUÀAY LEGATEE.

ARBITmATION CLAUSE .- SCe COVENANT.

BAILRIENT.
1. Plaintiff loft two parcols worth £60 with

R servant of the defendant railway comnpany,
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