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case must depend much on its own peculiar cir-
cumstaures; but the party i generally expected
to show that ho lias lu good faith exhausted in a
reasonable degreme al the sources of information
aud means of discovery whieh the nature of the
case sxould naturally suggest, aud whicb were
accessible to hlm. As the objeet of the proof le
merely to astablish a reasunablo presumption of
the loas of the instrument, and as this le n pr-
limiuary elquiry addressed to the dieretion of
tihe judge, the party oflaring sacondary evidanca
need not on ordhsiary occasions hiave made a
search for the original document as for stolon
goods, nor be lu a position to negetive every
possibility of its having heen Izept back."'

Iu a recent case (Reg. v. Jlinckkey, 8 Law
Timnes, N. S. 270) the following remarks were
mad2'

" 1 think the only question is, if sufficient search
bias heen msade for the original. Now te doter-
umine this il. must lie slîown that searcli has beau
made where the instrument woild niost probably
be. It is for the presiding jucige to decide wliether
reasoushie evideuce bas been givan to satisfy bis
mine tbat tIse document lis been lest. But it is
also a mixed question of law and facts whicb the
court can subsequently review."

When sufficient avidence bas bcen given of
destruction of tlie original document, or of
scarcli and loss te let lu secondary avidenca,
momorials afford, lu cases of conveyance, a
fraquent means of fnrnishing such avidence,
and are admissible or not, according to the
circumistances.

Whlen the plaintIff souglit to malçe the de-
fendant liable as assiguc of a terni on the
covenants containad in a lasse, and gave no.
tice to produce the assigument, and than
evidence by a memorial sigued by the as-
signer, and fnrther evidence that the dafend-
ant had taken proceedings in Cbaucary as
assignea, the Court hald that tlie memorial
alonie was net suifficient, but that cnupled
with the other facts of the case there was
sutficient evidence to go to a jury (fonea v.
Tedd, 22 U. C. Q. B. 53).

Sir J. B. Robinsoni, C. J., in an ejectmant suit
(Sm ith v. Nasvilles, 181U. C. Q. B. 473) wherein
the plaintiff souglit to give ln evidence a me-
meniaI signed by a grantor, under whom lie
claimed, but with wliom the defendant who,
sliewed no title swa8 iot in pris ity, after
statmng that tliere was flot sufficient evidence
of searcli te dispense with production of the
original deeds, tlins expresses bmcf

" I have sometimes tliought that sucli evidene
as mess offered in this case might without danger
be admitted t0 prove the fact of the convayance
being made whicb le recited lu the mernorial,
aspecially as against a defendant who lias no
titie in hiroseîf; but the Legisiature lias flot
tbouglit proper te ruake sncb avidence admns-
sible 'witlout accountiug for non-production of
the deed as le donc witli respect to bargains
and slseoleunder St. 10 Anne, ch. 18, s. 'V"

Wliere tlie non-production of tlie original
instrument wa3,s satisfactorily acconintod for, a
miefuorial signed liy a grantor, who wvas flot
shewu f0 have had more than mere conistruc-
tive possession liy force of tlic conveyance to
hlm, has been held to ho evidence not merely
against tlie grantor, and ail claimin, undor or
lu privity witli hlm, but also againet third
persons not appearing te have any titie w bat-
ever axcept a baie possession of instufftient
duration f0 confer a tifle, as heing a statenient
aud acf by the psrty lu possession ag-ainst bis
own interest as reputed owear of fhlbaud
(RUsscll v. Frct8er, 1,5 U. C. C. P. 3ý75, auJ
cases fliere referrcd te; Catltrozo v. Rade, 4
DoG. and Smales, 531 ;Moi'iarty v. Gre y, 12
Irishi C. L. Rep. 129; 3[oulton v. Js'dwards,
29 L. J. Chi. 181 ; sc as regards third persous
Boe d. Losorne v. CIifford, 2 C. & K. 432 ;

IIolalv. Sisphsrd 23U.CQ B 33i)Th1is
case is important as sbewing that the niemioniai
is avidence aveu thougli tln gran cor executi ng
if neyer bad more flan constructive po-osese;moi
(for tlie lands were wild lands, aud ne eviden c
was given as te possession) ; and that under
sncb circumstauces it is evidence eveu against
one nlot preven to dlaimi lu pnivity wtrih theý
grantor.

The weight of auihority is lu favor of
taking a memnorial exacuted by a grantor as
gond secondary evidence even againsf stran-
gars, witliout corroborativa evidence; but if le
net clear that fis would be se if at tlie fime
oftlie conveyance souglit f0 lie proven semeene
were lu possession adversely te flic grant or.

If fhe mnienial were rejected as evidence
of fhe cenveyance set forthi lu it, and fIe
memorial shewved a bargain sud sale for
mnney paîd, flie parfy fendaring if miglit
perhaps as a hast resource admit that tIe
instrument set forth did not exist, and con-
tend thaf tIe memonial itef was a gond
conveyance by way nf bargain and sale. At
commun haw a mare verbal bargain and psy-
nient te thie liargainor raised a use, sud lie


