
AOS V'IE ONT ARI<)OMKY REPORTEWR.

beînig known lu such i ws('n lieb living dtiring that Lime,
0rhal. inarry dur-ing.t, thec lifetime of such absent husband or-
'vife, the niar>riage shiad be void only front the time that ils
nullity shall lw pronioinced by a Court of c.ompetent; aui-
thority:" 2 IL. S.. Y. ch. 139, sec. 6.

" Whcn il aai appear, and he so decreed, that su-l i secondi
ýinarriaigv waS contracted in good faiLli, and with the full
belief of the parties that the former husband or wife was dead.
lte issue of such mnarriage born or begotten hefore its niillityN
be declared>, shall be etiitled( to succeed, in the tsamle ilannier
us legitiniate chidren, to the real and personal esýtate of the
parenit who nt the Ltime of the miarriag-e wvas comlpetent to
contract . . . :" ib. ch. 142, sec. 23.

The statutory provision cnaedin sec. 6 of ch. 139),
llbove quoted, became Iaw in 1830. IL is upon its construc-
tion and ufetthat Lite miembers orflie New York Bar cahled
ILS witnesses disagree.

Mr. Orcutt., an, attorney' îi pralutîce for 25 yealrs, ser
Uhat thlis statute is restrospee-tie, andt affec(ts iniarriages ûon-
tracýtedl and issue boni of siuli mnarriages beforc iL bocalie
law. This position is controverted by Mr. E. Corey Town-
send, al practitioner for 21 years, andl by Mr. W. S. JonfkiIis,
who liais boeen in pract-ice for 25 yuars, wiho bolh iainltain Ililt.
te statute app1iesý only to mnarriag(esý contractcd( after il-

cnlactment.
Mr- Orutt relied upon thic decisi'on of the Court of Api-

pezils in Brower v. iBowers, 1 Abbott (C. A.) 214, decided ini
18,50. . . . Tiis decision, if it correctly expounds te
law of the State of N'\ew York, setties iii faveur of plain-
,ilfs tite quiesýtioni of the retroactivityv of lite statute of 1830.
AHl thiree legal ites concur in statin- thant the decisions
of the Courti whivlh disposed of thisq case binid ail the Courts
of (hiSat f New York. .. ..... ontrary view as to te
retroactivity of thte statuite wais expressed by Chanuellor Wal-
wortit in Valleau v. Vahleau, t; Paige at p. 210. Butt nowhere
dio 1 find any jiiaiil observation uipon Brower v. Bowers
whii casts the sligittest dloubt uipon ils authority' . It is re-
Îerred to, withiout any adverse comment, ini Price v. Price,
124 N.Y. at p. 600, and Bailey v. Bailey, 45 Hun at p. 282.
l'poil cross-exani inat ion, Mr. Jenkins admitted that Brower
i. Bowers lias, neyer been overruled. 1 thierefore flnd, upon
the evidence before me, that that case correctly states te law
of New York to be that thec statts of 1830 Îs retrospective
in iLs operation. In the viewv I take of te present action,
ibis finding miay not hoi materÎil.


