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C. MeCrea, for the plaintiff.
R. McKay. IK.C., for the defendaxit.

FALC0NBRIDOE, C.JT.K.B. -?laintiif suies on an ag-reemient in
writing, dated 24th October, 1910, whlereby the defendaLnt agroed
t. lease to plaintiff certain hotel premnises knowu as the Clifton
Ilonse, in the town of 'Massey, and toy seil the stock-in-trade and
contents of said hiotel premises on the ternis and conditions in
the. agreenient set forth. Defendant refused to perforin said
agreenient, or to give up possession of the premises. The defen-
dant nianifestly rued his bargaini and ab:out a for-tnight after
the execuition of the agreement pretended that there waFiS an ov'er-
sight lu thie agreemient, in the omission of provision for kt price
for the license, buisiness, and goodwill. This, 1 fixid, had no
foôvidation in faet, buit was a dishoniest subterfuge devised by tiie
defendant in order t. get outi of his bargain. le set uip in plead-
ing thus aud other niatters, oharging false representations oin
thie part of the plaintiff, none of whieh he( attempted to prove-
in faet lie did niot venltire to go into tii. witness-box ai ail. Hlis
counsel reison certain technieal objections, aniongst other.s tii.
8ixth clause of the agreement, which provides that -these pre-.
senlts ,;hall only corne into force aud effect provided the party
of the seconid part obtains f rom tii. License Departmient a st
atantial assurance that he will obtaiu a lieuse for the. said pire-
mises." This was a miatter whieh uinder the Liquor Liceuse Uet
it was impossible for the. plaintiff to do. lIt la not, however, at
all on tiie sanie plane as the old illustration, "Provided J.S. and
1 aiiall ride to Doyer," when J. S. refuises to ride, for oue reason,
amongst others, that the. defendanit's conduct preeludfed Ille
plaintiff froni doing anything lu the mnatter. lu Ilothani v.
East India Comipany, 1 T.R. 6.38, it is said that - it islauneoes-
sry to say whether the. clause relative to the certificat. b.

a condition precedlent or not; for granting it to be a condition
preedent, yet the plaintiffs hakving takien ail proper stepa t. oh.
tain the certificate, and it being rendered impossible to bp per-
fornied by the neglect and default of the,' Compauy's agents,
wih the. jury have fouud to b. the. case, it is equal to performn.
anoce.y

See also Chitty on Contracts, 15tii ed., pp. 712-717; Pollock
en Contract, 7tii ed., p. 259.

Plaintiff bas proved bis contraet and his willingneas to por-
form. Ile lias proved breach of contract by the defendant, pre-.
ventimg the. plaintiff froni compl.ting it. Tiiere are some diuR-
culties in the way of granting a decre. of specifle performanee.


