
186 LOWER CANADA LAW JOURNAL [February, 1867.

sented the iron to be ini perfect order and mer-
chantable; whereas upon the removal of the
iron from, the plaintiff's store and the delivery
thereof to the defendants at their Mtore, it was
discovered that a certain portion of it was not
in good order, but waa injured and damsged
4ty water and ruet, of ail which the plaintiff
forthwith had due notice. That the portion
of the iron so injured and damaged was depre-
ýciated in value to an extent of at least $32,
and the defendants suBtained a loe of at least
$32 upon the iron by reason ofsuch. injury.
The defendants then alleged, that they lad
.always been ready to pay the amount of
~plaintiff's account les $32, and had tendered
the saine di deniers decowerw, with coste, before
the return of the action, and they brouglit
the money into Court with their plea.

Prom the evidence it appeared thattlie iron
remained in the plaintiff's store for some time
after the sale. When the defendants began
to remove it, after a few loads had been taken
off the top, it was, found that a portion of it
,was damaged by rust. Brady, the broker
wae examined and stated that lie did not, as
,far as hie could recollect, say anything as to
the condition of the iron, because lie under-
stood it to be in goo d order. If hie had known
it to be ini bad order, lie would have stated it.
Taylor, the defendants' salesman, went to
-examine the iron, but lie testified that it was
merely for the purpose of testing its quality,
mlot examining its condition.

MoN;4 J. This is an action fer $448, the
value of certain iron sold to the defendants,
Mulholland & Baker. It appears that in
August, 1865, a broker of the naine of Brady
was instructed by the plaintiff to eil a quan-
tity of iron. Brady went to Mulliolland &
Baker, and aeked tliem if tliey would buy it.
They sent their salesman to examine it, for the
,purpose, as they allege, of testing the brand,
-and as the quality was found to be ail riglit,
-a sale was concluded. After the iron had
remained in the plaintiff's store for some time,
.the defendants sent for it. The firat few loade
were in good condition, but the third or fourtli
load began to look rusty, and it turned out
that a considerablo part of the iron was dam.
aâged by rust. The defendants remonstrated
~vitJ Benson, liad the iron surveyed, and

clainied eitlier that the whole lot sliould, be
taken back, or that a deduction of $32 sliould
be made for wliat was unmnerdhantable. The
plaintiff, however, refused to make any
deduction whatever, and lias now brouglit
bis action for the wliole amou nt. The question
cornes up wlietlier tlie sale was made under cir-
cumstances which exclude the defendants from.
claiming a deduction for unmierchantable iron.
Thomson, the plaintiff's clerk, lias been
exarnined, and says lie knew the iron was
rusty. Brady, the broker, says lie knew
notking about the iron being rusty, or lie
would have 'nentioned it. So we have a yen-
dor eniploying a broker to seli a quantity of
iron, and saying nothing to him. about its being
damaged. I arn free to admit tliat if tlie
defendants liad bouglit this iron witliout the
intervention of a broker, and had gone to,
examine it, it would have been for them to
make a sufficient examination of it. But tlie
plaintifi; knowing tliat the iron was rusty,
employed a broker to seil it as in good condi-
tion, and as merchantable. Under these cir-
cumstances, although the defendants sent a
clerk to examine it, yet as bis examination is
proved ta bave been merely for tlie purpose of
ascertaining the quality, I think the plaintiff
was bound to deliver the iron in good order,
and that the defendants are entitled to the
deduction wbidh tliey, daim. Their tender,
therefore, is declared gbod and valid, and the
plaintiff must pay the coste of the contesta-
tion.

A. &- W. Roberison, for the Plaintiff.
Abboil & Carier, for the Defendanta.

Nov. 30, 1866.
BOURDEAU v. GRAND TRUNK COM-

PANY.
Maste and Sra-aae~r,

cauged by Negience of Fdloio-Srvant.
Held, that an employee of a Railway Com-

pany lias no action açainst the Company for
damages, wliere the injury is caused by the
negligence of a fellow-servant, whule both are
acting in pursuance of a common employment.

This was an action in formà pauperis for
$8000 damages, brouglit by Siméon Bour-
deau, a brakeman, formerly in the service
of the Grand Trunk Railway Company.
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