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The third instruction wvas rightly refused. It
told the jury the defendant was not liable, if the
person who had the child in charge, by careless-
ness materially conti-ibuted to the child's death,
This was incomplete ; it did not make the neg-
ligence the proximate cause, nor did it say any-
thing n8bout the requirement of care aud caution
on the part of the defendant.

It is alleged as error, that plaintiff ou the trial
was permitted to introduce evidence to show
that there was no fence along thp road where the
child ivas kiiled. It is argued ths.t our statute
in relation to fencing was intended to prevent
cattie from strayiug from the track, but not to
guard against chiîdren coming thereon. This
saune question arose in Wisconsin, in Schmidt v.
Milwaucee & S(. Paul Railîway, 23 Wis. 186,
and the case turned sud decided upon the fact
that the company had omitted to comply with
the stattute requiring it to fence. That case was
like this: The company had built its road, eut-
ting the mau's farmi in two ; ouly the house
there was further froni the road than in this
case. There wvas a pathi leading from the house
across the road to the other portions of the
prenlises, on which the child was injured, the
saine as there was here leadiug from the house
to the well, near which this child was killeci.
In answer to the argument that the statute was
flot inteuded to apply to such a case, the Court
baid that it must in the first place be remem-
bered that the statute imposed uipon all raiiroad
companies the positive duties of erectiug sud
xnaintaiuing good sud sufficieut fences on both
sides of their roads, withi gates or bars therein,
aud farm-crossingrs for the use of the proprietors
of the adjoining landa. That wvas a clear, dis-
tinct and precise duty imposed by the Legisia-
ture ; and the f aiiure to perform, it iu the case
was the sole cause of the iujury,-for it wvas
found that a fence would have preveuted the
accident. The facts iu the case showed that for
more than a year the compauy hiad mmi its trains
over the road, neglecting ail the while to bihid
a fence at the phace-omnitting to do flot only
what the lawv reqluired but common prudence
demanded should be doue, as weli for the pro-
tection otpersn travelling on the road as for
the security of the dornestic animais of those
residing aloug the tmack, sud the safety of chl-
dren exposed to its dangers who were incapable
of taking came of theinseives. Wheu the com-
pany neglected to perforiu its duty, did it not
necessariiy assume esponsibility for ail dalLflges
whichi miglit resuit froin that cause. Conld the
Court make an excepti on to this general liability,
when an infant was injured soiely iii consequence

of the want of a fence ! Would it flot be an
unwarrantable restriction of the statute to hold
the duty imposed upon the company of main.
taining a fence aloug its ,road, had no rpference
to children ?

The Court said that if the mere verbiage of the
statute was looked to, it might be concluded
that the obligation of the law was solely for the
protection of doinestic animais, and yet it had
been heid that the iaw had a broader applica-
tion, and was intended. as a police regulation to
secure the safety of passengers. It hsul been
exteinded to cases whichi, if not cleariy within
the letter, were certainiy within the siiirit of the
law, and the conclusion was arrived at, that it
was in direct harznony with the principie aud
reasoning of the cases, to say that the statute
embraced the protection of cbildren.

The saine doctrine seems to prevail in Eng-
land. In Singleton v. Ea.sterîb Countieç Railway
Co., 7 0. B., N.S., 287, it is assumed by the
judges, that if the chiidren had strayed upon
the railroad track through the fence, at a place
where a rail was off, which fence tbe compauy
was bound to keep in repair, this would be such
an act of niegligence as wouid renier the com-
pany liable. WILiÂiims, J., in hiis opinion, said:
" There was nothing to show how the chidren
got on the raiiway. Ail was inere conjecture
and surmise." The plain inférence froni the
case, however, is, that if it hiad appeareq that
the child passed on the track throuigh a defec-
tive fence which the company was bound to
keep up, then the action imight have been main-
taiued.

It is unnecessary to go the iength of the Wis-
cousin case in this decision, or to hoid that the
statute inipei-atively requires that a fence should
be conistructed for the protection anui safety of
chil(lren. Utquestioniably when the law enjoins
a duty, sud comnmaids n comjuany to build a
fence along the line of its rosd, where it us
througth a mnan's fsrui, the omnission to build is a
breach of that duty which it owes to those for
whose protection the fence wvas designed. While
it msay be primnarily intended to secure one ob-
ject, it inay incitientaily have an effect on others.
Ail must go together in determiining the nieas-
ure of the obligation. But under certain exi-
gencies, prudence wotild demna nd wbat was not
positively eujoined by the strict letter of the ]aw.
Thus, exposing dangeroUs niachinery where
childrenl are lhable to pilay with ià and get hurt
by it, mighit render the owner hiable, thougli the
chiidren had no righit to touch or interfere with
it. So, ru)uiing a railroad clJose to a man's house
whert the fainiiy and chiidren resided, would

CA NA DA LA W JO UR NA L. [VOL. XI., N.S.-305November, 1875.1


