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The present motion is to continue that injunction. The plaintiff
dlaims te sue on behaif of bimEelf and ail other creditors of the
firm already nained, and grounds his action upon thie fact that
the seizure and sale will, in bis belief, "create an unjust pre-
ference."

The plaintiff by so suing must be taken to have abandoned
bis rights as a secured creditor. Insolvency is neot suggested ex-
cept inferentially, and apparently will only arise after the de-
fendsnts have realised upon tbei- security.

I do nlot under-tand upon what principle a simple contract
creditor, even suing in a class action, cari restrain a chattel mort-
gagee from realising upon bis security. unless he in the first place
aileges more T.han this plaintiff does, and in the second place
satisfies the Court that the circuinstances under which the mort-
gage was given indicate some infraction of the statutes relatiiig
to preferences. This the plaintiff does nlot attempt to do.

So far as the amount due upon the mortgage is concerned, the
Court wili not, upon this applicatiaii, take the account, nor, as
I understand the practice, mill it restrain realisation by a solvent
creditor under his mortgage, except upon at ail events prima
facie proof of invalidity. 1 amn, thereore, unable to continue the
injunction.

The defendants, however, rontended that the action is flot
maintamrable and that 1 should dismiss it, because the plaintiff
is an alien enemny, being an Austrian and niOt naturalised. The
plaintiff does net deny that he is a native of Austria, and by bis
counsel admits that he is flot naturaliqed. The writ was issued
on the 2ith August, 1914, wliich wvas after the date at which a
state of war existed between bis Britannic Majestvy and the
Emperor of Austro-Hungary, viz., the I2th August, 1914.

This maises a most important point, of which the Court is
bound to take notice: per Lord Davey in Jaiison v. Dreifont6-n
('opsi.,oidated Ifiiec? Li!nited, [1902] A.C- 4S-1, at p. 499. The
position of an alien cnc-my has not, except in a few isolated cases,
been deaît Nvith in the Courts since the Napoleonlic anI Crimean
wars. he doctrines then established have not, in consc(luence,
undergone much, if any. modification. But, if not altered in siib-
stance, the extremne rights arising thereout are rarely-according
to Lord Loreburn in De Jager v. Attorney-Generai for Natal,
[19071 A.C. 326--put intoïactual practice.

An alien enermy is on( whose Sovercign is at enmity with the
('rown of England, and one of his disabilities whWch has always
been strongly insisted iupon is that he cannot sue in a British


