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duce the books. Unlesexermpted by legislation, abanker isnfot excused from
producing his books, or testifying as ta his customer's balance, when relevant
ta the issue. Discussion of the English Bankers Books Evidence Act, z879.

Prima facie the custody and contrai of the books cf the branch of which
he was manager feli within the scope of the witness' duty, and it was, incum-
bent upon 1dm ta make it clear that he was expressly forbidden ta produce
them.

If a subpoena duces tecum is served upon an officer who bas the absolute
contrai and the abiiity ta prod'.îe, ho mus: do so. hI re Dwighdandffacklem,
y 5 0. R. 148, appraved and foliowed.

Evidence as ta a customer's account is not privileged iit commrron law, and
s. 46 cf the Bank Act is no marc than a prohibition against a batik voiuntariiy
perrnitting any eiamiration of ctistoniers' accaunts, save by a director. Even
if the prohibition of the directors would justify notiproduction, it would nat
protect the witness from speaking the facts within his knowledge. Where a
motion ta commit is miade, it is not, in this Province, necessary ta serve with
the notice of motion copies of the affidavits on which it is based. Hannuen v.
McRae, 33 C.L.J. 722, 17 P.R. 567, afirmed.

Travers Lewis, for appeliant. Waitin, Q.C., and LaIcA lord, for
respondent.
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SUTHERLAND MINES CO. v. ToW.NsHip OF~ RomN<nY.

DJrainage by-?aws--Munietbal Act-Régistraion-Motion le qusash-R.S.O.
1897, C. S-3 .396 (1).
Heid, that the provisions cf 5 5 Vict., c. 42, s- 35 1, (0,), as amended by 6o

Vict., c. 45, s. 7, sub-s. i, and s. 47 (R.S.O. 1897, C. 223, s. 396 (1»), with re-
ference ta registration cf by-laws creat;ng debts, apply t:à drainage by.laws.

Semble, aiso, that a by-law se registered and nat attacked, and the certi-
ficate registered within the term prescribed is v'aIid and binding, even though
anc which the niunicipality had not proper power ta pass.

Afkinsýxn, Q.C., and G. Douglas, for plaintiff. Ayleswor't, Q.C., and
Rankin, for defendants.

Fergtuson, J., Robertson, J., Meredith, JJ[Sept. 8.
RE LEAK AND) ToRoNro.

M'unici6al corjéoration -" In/uriously apeling I lands-Arbifration with
lanownr-war--om~nstio-Jlers/on.

laterest may be aiiowed by an arbitrator on the amount cf compensation
awarded ta a landowner against a municipality for injuriously affecting bis
lands in the exercise of its powers.

Per RoBsarsoN, J. .The act causing the injury is flot torticus or illegal,
and compensation is net ta be treated as damages.


