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The learned Judge expressed his opinion as follows:
'As to the question of the necessity of filing a caution in

order to enable the executors to make a good title to the reai
estate inciuded ini the will of the testator, I arn inclined to the
opinion that the obtaining and registration of sucli caution
is necessarv.

"R.S.O0. c. 1 10, s. 2 3, it is true, gives power to an eceftor
to seli, if such power can be irnpiied from the xviii. In other
words it gives an authority, where no person is expressly
tianied, to the execuitor. 54 Viet., c., 1î, is a subsequent Act
and directs that real estate flot disposed of or conveyed bN the
executors xithin twelve nionths after death shall vest in the
devisees or heir.i beneficially entitled; in this case, therefore, the
roai estate vested in the widow at ihe expiration of twelve
rnonths; and she might thereafter have disposed of the same
without the concurrence of the executors. It not having been
disposed of bv her, and she now being dead, I take it that the
real estate vests by' force of the statute in the residuary
devisees, subject to a liability to pay thereout the -oecuniirv'
legacies, if the pctrs'ial estnte shouid prove insufficient to
pay such iegyaciý-s. Real estate appears to vest in the execui-
tors only provisionally for tweive rnonths; if flot disposed of
by thern wvithin the tweive rnonths their power to seil scens
to terminate unless a caution is ffled. The Devolution of
Estates Act, R.S.O. c. 108, s. 4, vests ail reai estate notwith.
standing specific devises in the executors to pay debts. 54
Vict., C. 18, S. 2, sut)-sec. i, expresslv gives power of sale to
executors of lands vested in thern by force of the Devolution
of Estates Act, for the purpose either of paying debts or of
dividing the estate amongst the beneficiaries.

,II think the executors' power to seli in this case is better
attributed to 54 Vict., c. 13, s. 2, stil. ,e. i, than to
R.S.O., c. 110, s. 23. The latter provision w<)uld more
appropriately lie w.lere the real estate Nvas devised to
the executors by the wilI, and questions arose under the

.rding of the devise as to whether express power to
s -;as gixen, or where a general devise was made to the
executorý without an express power to seli, Ir -ad the will


