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In England a creditor may pray to annul a
8t, even although privy to the very ‘act on
Which he grouuds his objection to the fiat, (see
~ Arch. Prac. in Dank. 394,) or any party not a
Creditor who can shew he sustains a grievance
from the fiat, as o trustee under a deed which the
fiat wil overreach(idem 395); even a stranger sum-
Moned to give evidence before the commissioner,
¢an petition to annul the fiat, and the plaintiff in
81 action to which an attorney (the.bankrupt)
ad been attached for not putting in bail in
Pursuance of his underta ing, had a sufficient
laterest to annul the fiat (idem 395); an adjudi-
~ Cation must be supported by all the legal requi-

Sites (see ez parte Brown, 1 D. M. & G. 456; 1
Doria & Macrae, Bankruptcy, 822,) so that on
the whole I think the petitioner here, who swears
28 ig, and whose petition sets forth how he
18 g creditor, has in this court a sufficient in-
tel‘&}st to give him a locus standi upon an appli-
Cation of this nature, notwithstauding the deci-
Blous of the judges at Common Law in the cases
g';:d, and of Wilson v. Wilson, 2 Practice Rep.

Then it was further objected that the infor-
Mality and insufficiency complained of should
ave been clearly set out in the petition, or nffi-
avit, or summons. This ne doubt would be a
Sufficient ohjection in an ordinary court of law,
With an estublished set of rules or practice; but
I the absence of all such, and with a summons
Teferring to a petition and papers filed and
Served, specially setting forth that plaintiff’s af-
firmation was informal and insufficient in law in
. Beveral respects, I think it is all that any court
. +OF rules of practice could reasonably require
. The first of these objections is that the plain-
- U 2 Quaker, did not afirm as required by inw.
.i" Fhe 1g¢ section of the C. 8. of U C, eap 32, is
8 permissive evactment for the relief and benefit
f % of prrticular sects, and after having fir-t made
= . Y8 declaration presented as to their memberskip
{ ?‘f the particular scciety, provides that they
' " May make the affirmation or declaration in the
Urm therein following,” that is to say: ¢ 1. A,
++ do solemnly. sincerely and truly declare and
ang ™ &c  Both declarations ave requisite,
’“':d the making of the one and dispensing with
o € Other does not g0 comply with the starute as
O give the nflirmation of such privileged persons
the plaintiff the same force and effect as an
; :'" taken in the usual form. In Upper Canada
® creditor, under the 7th sub-section of the 3:d
‘Othm"\‘ must, by ¢ affidavit” of himself or any
er indiviaual, show, to the satisfaction of the
Uge, that he is a creditor of -the defendants,
ln; There were three ways in which he might
‘ﬁde fcted: either by swearing to the necessary
» b&_Vlt himself, or getting some one else to act
' 18 agent and make the affidavit, or to have
stl‘!ltphed strictly with the 1st section of the Con.
"4‘ of U. C.. enp. 32. whereby ¢ the affirmation
to aflc{arrrlzo;u would have the same force and effect,
v nlents and purposes, in all courts of law and
ty, and all other places, as an oath tuken in
geu-mal Jorm? He did neither; and in the
Pro nee of either I think the attachment, and all

Ceed) -
..ida'edmgs under it, irregular, and must be set

&

!

ﬁoﬁ::o the objection that the plaintiff’s affirma-
“orna! made before Mr. McLean, the plaintiff’s
€y prosecating the attachment, the caxe of

Ezx parte Coldwell, 3 DeG. & 8, 664, cited in 1
Doria & McRae, 822, shews that it is invalid
and unsustainable, because the mere circum-
stance of the affidavit filed in support of the
petition for adjudication being swurn before a
Master Extraordinary in Chancery in England,
who was solicitor to the petitioning creditor,
was held to be pot sufficient for aunnulling the
adjudication; and in the ab-ence of any rule of
practice I must hold the 25th section of the
amendment Act of 1865 has been sufficiently
complied with here.

1 do not think it necessary, at present, to go
into the other grounds taken on the petition, as
to the existence of a sufficient debt whereon to
ground a fiat for attachment so as to constitute
the plaintiff a creditor of the defendants, be-
cause it would take up more time than I have at
my disposal, I will, however, say that I have
very strong doubts as to whether a persébn who
is o surety, ag this plaintiff was, can legally go
and pay up a promissory note before it is due,
for the purpose of adopting proceedings in in-
solvency, and claim to be a creditor of the de-
fendant, as this plaintiff has done. He might,
perhaps, upen a regular transfer of a negotinble
note, on which he i3 endorser, but I doubt if he
could where he is merely the joint maker with
the defendants, as their surety. (See Lz parie
Drown, I D. M. & G., 461, and Ex parte Green-
siock, DeGex., 230).

1t is thercfore ordered that tbe judge's fint and
the writ of attachment be set aside and quashed,
aud that all proceedings under it be also set
aside and annulled, with costs.

QUEEN’S BENCH.

RegiNa v. Law ANDp GILL.
Conviction—Practice.
On applications to quash convictions the convicting Jus-
tice must be made a party to the rule.

McMichael obtained a rule calling on Law and
Gill to shew cause why certain convictions
agninst them should not be quashed, and the
prosecutor be peruitted to proceed with the com-
plaivt against them, on the ground that the
magistrate had no jurisdiction in the matter, for
several reasons set out in the rule.

On the rule being moved absolute, Iarrison,
Q. C, shewed cavse, and objected that the con-
victing magistrate was not made a party to the
rule, and that he had no notice of this applica-
tion, referring to the case of Regina v. Pelerman
(23U C R. 516).

McMichael supported the rmle, contending
that it was unnecessary the Justice should be
notified of the application. ’

MoRRISON, J., delivered the judgment of the
Court.

The books of practice afford very little infor-
mation as to the form of the rule in applications
of this nature. We have looked into many of
the reported cases of motions to quash convie-
tions, both in the English Courts and our own.
During the last few years applications of this
natare bave been frequently made, and we find
that in cases in this country the convicting Jus-
tice is called upon in the rule to show cause.
See Regina v. Shaw (23 U. C. R. 616), Regina




