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Uery Scathing Judgment

The court of appeal which w:.:‘:
gesdion Thursday afternoon r@ .
;tsl jadgment in the case of Julius C.
Smsvlh and Thomas
Wills which
jn that allegations o
flagrant

are out by his
Justice Craig, who
‘ linguage t,hatv
His londship
geviews the evidence adduced in the
jower court moss critically a.nd‘ dogs
t hesitate to say Yhat‘m his
B jon the parties engaged in the
g { a conspiracy SO
The
fol-

ecommissioner set

fordship, Mr

o in
ve the decision, 1
. mistaken

L epparent as tp be indisputable.
- of his lordship is as

WThis case is the usual one in. this
colntry of t is known as jump-
P m‘\\;kaz a claim when the or-
‘ staker fails to perform the
k ander the regulations. There
& first the conflict as to whether the
: done or not; next, as to
attempt was made to
done, which became

wha

Bootk was
whether an
have the work

of sale

of

ten

for

stakers prior

to

upon

party employed, and thirdly,
whether the gold commissioner hav-
ing accepted evidence of the wn‘rk
done his order should now be d}s—
tusbed by this court under the cir-
the defendant having
purchased the property or obtained
" his bill after the renewal
grant was issued The facts appear
%o be these : . One Edgar staked the
glaim on the 19th March, 1898,
and received a grant on the 25th ol
L March The claim remained un-
Eiworked for months and on the
13tk of February was staked by the
mtifis, who were delayed in' ob-
pg their grant by reason of
protests. pending in other
and judgment not having
men in their case. Before the
jodgment was given in the case of
.'~thpi‘ior stakers,” the said Edgar
Edisdovered that his claim had pot
ibeent represented by work and some
ae applied a lay-over on the
FI8th day of February. Edgar saysd
B¢ did not apply for it. Therefore,
fit is only a matter of inference as to
twho did. Judgment-was given by
‘&e gold commissioner refusing the
fapplication of the to
e plaintifis, and upon the evidence
fluced by affidavit on behalf of Ed-
he issued the renewed grant
These affidavits were sworn to
B Edgar, one Grant and a woman
eilled Miller. They referred to ori-
. documents, and accounts and
8 or orders which, it is abso-
proven, were in the possession
Bparties, i they existed at all,
MWdime when the affidavits were
WML were not produced to the
S0l @minissioner, were not filed,
AW their production being ask-
&6 e s evidenice of good faith, it is
¥ fhat they . were lost or de-
| by fire. The commi'ssmnuv‘
v ealling the plaintifis,
%80 %ere /then beiore him with a
Proper plication, ex-parte, with-
Ok Bearing ' any elidence beyond
afidavits which were most sus-
Pieius i their form, issued the
BT&E to Edgar from whom the de-
fendant wills derives his title. It is
ROW Mlleged that the preparation ' of
%.M;,L\ filing of them, and the
Mg of the grant or deeree was
ShShitacy hatched in fraud  &ad
W out by perjury to defeat the
litle of the plaintifis and deceive the
e, foner

“EMve read every word of she
i this case, as T had to do,

to LA 8 ] grasp of the ecase, and
an k_ny Convinced that that aile-
Batioy. jy Pertectly true.. T¢ is not
" DA of one iSolated instance, or
R ™ mistake, or inadvertence,
- e whole chain of evidence made
. Up this application is so

bad and open % such

”k‘lun. in fact, I do wnot

Nry competent. to grasp

Situation could come to
Conclusion than that it
Wpiracy, as I sald belore,

W fraud and carried out by |

B In the firss place,. the afi-

EWer %0 & date, the 10th of

8 ing the date upon which

= &Freements were made, cer-

» Supplies advanced to one Ager
e TN up  the creek and
Lo hig representation. This

of May is verified by a rei-

B 0 the Cocuments themselves.
. have been no ertor in

: it the original document ex-

It alterwards transpires that

d"‘ May is ap absolutely im-
e, that no such transac-’
& L“‘W' to have taken
g date, could have taken

T several reasons.

e, i, m.;:d conclusively that
B 11 e D‘ﬂia agreement, had

is extremely interestmgf
f a fraud soi
having been committed in bolster
wefore the gold | real

{ swears tha! a person could, alter the

| the. preparing of the amdavits;

“‘the 10th of May as the ice had not
gone out, and that Ager, who was te
do the representation work. could not

Dunlop vs. FE G. | without almost insurmountable d@ifi-

culty have gone up the creeks to per-
form the work after that day. To

up) the 10th of May as the
date , the witness Rutledge

Yukon river was open and rumming,
have gone up on the rim of the river
on the ice in a sleigh. That state
ment is-so-utterly absurd and idio-
tic that no one would bélieve it who
knows the country, and it shews to
what desperate straits the parties
were driven in order to bolster up &
weak case. But the defendant’s coun-
sel practically abandons the 10th -of
May and says it was inadvertent
that that date was used: that the
date was- the 10th of April. Now,
they didn't abandon the 10th of May
before the evidence is heard; they
stick to it long as they cam; in
fact, until an evening adjournment is
made during the hearing when find-
ing the untenable nature of their po-
‘sition, they retreat, being forced fto
because their position is absolutely
untenable, and adopt a fresh date
They have no retreat hecause their
position is untenable and only 6 for
that reason, and they shew no. other
ground, because they give no other
reason to the court to bhelieve that
the 10th of April was the real date.
Then that is absolute evidence to my
mind of put-up - case. That the
10th of April could not have been
the date they = hah in their
mind when the affidavits is
shown by the fact that they swore
that the man Ager, who periormed
the representation work and who re-
ceived the payments, as they say,
from Grant August, had for the
past three months been performing
the work after he had just come
down. Now, the part three months
would bring it from the 10th of May,
not from the 10th of April. So much
for the date

“Then element -of weak-
ness in the case is this. that Edgar
tells a story of writing to this man
Grant who gives evidence that he had
engaged Ager to perform the repre-
sentation work and provided for
payment to him. Neow, Edgar ad-
mits that he did Dawson -in
April but had no intentioh of going
to the outside, but that it was his
intention to return immediately, and
not until he got to the Stewart rivs
er or beyond it did he decide to go
to the outside. There was no occa-
sion for him to write to Grant, who
was then California, arranging
with him to"pay this man Ager $100,
balance of representation work He
could have attended to that himself
or his return. No letters are pro-
duced. No reasonable account or
sensible account is given of when or
how or where Edgar wrote to Grant.
The time occupied in communication
yrendered it impossible, in my opin-
fon, letters reached
Grant in California. Then, another
thing which casts discredit on  the
story: Grant arrived here on the 7th
of August If Edgar had not sent
him the order to pay Ager until af-
tér he left here on the 10th of May
and went up the river, in the then
state of mail communication Grant
could not have received those in-!
structions and got in here by the 7th
Ob August. Thén how did Ager know
that Grant was to pay him? No
letters were produced Edgar can
Eive no reasonable account of that
It is a most singular story that a
man who was in California.in May
should be written to to pay a debt
for a man who had no intention of
going out of the country al the time,
to come in here in three months and
Pay $108 to a man he did not ksow
wWho was then on an almost inacces-
sible creek and that those two men
should meet on the date mentioned
I do not believe Grant's story, neb
ther do I believe Hdgar, and I be
lieve Mrs. Miller was in the con
Spiracy with them. 1 do not believe
itilor many other reasons taat 1
- have ot set out T do not see how
any ofie could believe such a story
bolsterest ap, as it is, by such weak
evidence, hesitating unceriain  and
absolitely wanting in any corrobor-
ation,

"“The present position of the de-
fendant Wills is to be considered and
while T have considerable sympathy
for him and believe’ that perhaps. he
Wi innocent in some degree, yet he
Was not wholly innocent; because the
exidence shews that he what is called
Whe ‘jumping’ of the Gold Rus
claims. That Rutiedge was his agent
appears. [rom  Rutledge’s. own evi-
dence. It also appears from the fact
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that Rutledge managed the whole|
(SRS that he applied for the lay-

THE DAILY KLONDIKE NUGGET: DAWSON, v. T.

transfer-was made he arranged with
men upon it that he had no further
document from Mr- Wills, showing a
created and continuing Qagency He
also had an interest in %6 claim be
cause he received an interest in it
shortly. after at the cost price
one is 1o take the effect of evidence
at all, one must believe that Rut-
ledgs was the agent of the purchaser
and was fully aware of all the facts
surrounding the title

defects in the title and
lent means which were adopted
perfect it,

to

—and his evidence regarding going up
the Klondike after the ice had gone
out’ which was given to up
that date

“Now,

bolster

as to the law
ter : Iuthink the goid commissioner
WaS WIOng in socepting these  ox-
parte affidavits; that he should have
called upon the plaintiffis and heard
their story; in fact. he
adjudicated judicialiv
tion under section 3%

‘A8 to the argument that the 3
fendant is a purchaser

" the mat-

h

hould have

upon the

que
“ e

e-
value with-

cided that Mr. Rutledge was hiis
agent, and he is bound by his knowl.
edge that the property
purchased before the affidavits were
prepared and that the afidavits were
prepared simply to get a grant. It
may be unfortunate that purchasers
relying upon agents and PaVIng their
money after a renewal grant
be prejudiced; and it may be a mat
ter to consider the: régula-
tions should or should not be amend-
ed 50 as 10 provide that after re-
newal certificate is once granted. ex-
cept fraud the
should recognize the grant
all irregularities
mittea before that be healed
under reasonable conditions With
that I have nothing to do. 1 think
it safer to disregard any guestion of
sympathy or equities. The only safe
course - to - adept-is to procesd upon
the regulations as they exist and as
1 construe them and upon the law as
I find it As 1 have said bdelove,
there are no equitiés arising under
the mining regulations. What the
miners get they get by virtue of the
statute and nothing more, and they
are to be held the letter of it
strictly. In.my opfnion, the appeal
should be allowed with costs '

In his decision Mr Dugas
dissents from that of his cclleague
He does not regard Rutledge as the
agent in fact of the defendant Wills,
he having been employed, so the de-
cision sets oat, only for the purpose
of ascertaining whether or #6t the
title. was good. acking otherwise for
the vendor, Edgar.

‘“Therefore, whatever knowledge or
even [raudulent aftion may be hinted
at, Rutledge would not bind the ac-
tual defendant, whom | take to be
in any ¢vent an innocent purchaser.
Therefore, upon the facts themselves,
I am in favor uphoiding the de-
fendant in Were |
wrong in giving such. a constrection
to the evidence 1 would still main.
tain, as | did in the case of Risser
et Pinkert al, that the
the/crown, not having dis-seized the
de ant of the claim and tf*"ifﬂ
p on Lherwgf, through its! min-
ing inspector dOr the gold commis-
stoner; alter a proper inquisition and
a declaration that the claim bad
been adbandoned or forfeited 1o the
rown lor lack of representation, the
plaintifis had not
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the frandu- |
i sustaived Risser
both because of his affi-|al.”
davits of the date—the 10th of May |
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cerned,

right to stake the same’
Col mﬂc-mﬂ\}(‘ﬁtlnn of the rep-
sent OB WAtk  having been per-
formedl, his Tordship says

“I“hst say that after
perusal of the evidence, as
repregentation of the
I find that
doubtiul on hoth sides
i would not feel justified in disturd-
ing the title of the defendant and hi
possession in - favor
h;i\lng restaked over him: even
admitted principles contrary
et at vy

claim
the

It being so

proof is

LRird parties
i

w0 those
Finkert ot
al

His lordship hoMs as
rendered . thas 3
should hot be consitdered open
location simply’ becawse it has . n
been represented. It insisted that
the cfewn through ifs mining InSpee
tor should satisly itsell first that
the claim has bheen abandoned and is !
open 10 relocation because the redhre
sentation has not been dond and that
the mining nspector mav dex
unless

i

fare it}

SO through trouble
a lay-over, death or othet reasonable |
grounds he has satisfied. himself that |
the forfeiture should not be leciared
His  lordship (G‘mluﬂm that the !
standing before the !

gold commissioner and that thei ap- |
peal should be dismissed with |
Gold  Commissioner
dissented from

vastiee Craig
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Notes of an Author.
Chicage; -May 26 —Opie Read was |
tqga_v summoned to court 1o defend |
his-art. Rand, McNally' & Co :
lishers, summon him on & “nat botl ]
ing contract that Mr
I8 destructive to his art
“The Confessions
the

Read ssserts !

of
particular bit
the  publishers wet
the author threatens to |
destroy the story unless they release
him from a contraet
see the book reduced to ashes !
would have the court rentrain Mri
Read's . impulsivenoss and foree hiw |
1o live up to  the agrevment which, §
they assert, he signed
According to  the mjunction bil
Read was employed in July: 1897,
by the publishers, (6 write an eves |
doten  novels They were to
tarned owt 8L the rate of iwe A
year. While undergoing  this iterary
labor Read was to receive £40
week and 16 per cent
sale of his books.
Mr. Read could not turs out DoY-. |
els on the lactory basis, and, accord. |
ing to - Rand, MoNatty & Os the
two-novel-a<year arrangement con- |
tioued only  wntil  July, 1001, wm
the author, they say, owed the firm |
four novels and siso 56.000 which |
had beeri advanced to him
In order to give Read more time |
for inspivation the contract was |
modified last year o as o allow |
Read to write one 108y & veas and |
further he was to pablish sotbing ox- |
cepl short stories of less than 10 066 |
words until the contract was raded
Amording 1o the publishers Read |
now refises 10 live up to this last of §
the contract 3
Read wax given banguet Lo |
Press Club/last night at which fweo
hundred of his friends were present

Ot and Killed

Boston, May 22 <Tommy Dises of |
Chicage knocked our Tomuny Nounan |
tonight. As Noonan fell his bta_‘f
struck the: Boor 56 hard that his
skull was fractured. He was taken
to the hospital where he died with.
out . regaining co rannens

Marguerits
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want
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Keep posted on local and foreign
You can do this by subscribing for the

DAILY NUGGET

The Nugget has the best telegraph service
and the most complete local news ptheﬁng
system of any Dawson paper, and wg} be de
Nivered to any address in the city for =
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Carrying U S. Mails to
Points.

Oriental
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Ste‘amer Every 2 Weeks

For Japan, China and AN Astatie
Points. :

Ticket Office - 612 First Avenue, Seatle =

A

'LEAVES SEATTLE FOR ST. PAUL

AT B:00 P ML

A Solid Vestibule Train With
¢ Equipments.

“For further particulars and folders
GENERAL OFFICE \
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