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(4 THE ORIGIN, EAIILY llîST'RoY, AND GENEIIAL PIIINCIPLES 0F THIE COMMON LAW.

15 Smctirnes 1tis calleil Lc:r Angloe, as
nt the Stat ute of Merton - soinetinies it is called

Lxet Conometudo Jiegni, as iu all commîissions
<'ver and terminî er, surd in the statute die quo

t~p,7 o, &cbut, nîiost cortinonly, it is called
"lile Cr>iunioi Law,' or 'rte C'otnin Law of

and wlu the statute of Arti<'uli super
cap-. 1,5-; in the stattîte F.dw. 5, c. 5,

~fin iuflmite uîore records aud statutes :ý'
Ibl 153. lt was called lîy IlilIliatt the Con-
<Iticror, iu bis confirmattion of it, Le.r Go<-

t>Q sand Lrx P<,iri. It is also called Lex
crii .- i (the unviittCfl lzt%), te (ilstingtîish.

it fi-oit) the Lex Scriptoi, or statitte iaw I 1 B1k.
0Coni. 6i3; 1 Stcph. Coin. P), 45, This ast-
fatUned designation. bowever, is n')t to be con-

idrdstrirtly accurate, for, as lias been seen,
Mflch of' the coruinr law bas been repeatedly
taillected ani p)roulugated by royal authority,
'uin the whIole of it is to bc found iii the vani-
ou,; treatises ou the comnion law, and in the
re(-ports of' the decisýýions of the courts front very
ear-ly ages down to the present time. The
tertit is also understood in a wvider sense, as
dlNtin.guishiur the great bod of law, whiether
S,'tattory or otlerrwvise, administered in com-
l11Ouri;îaw courts, as distinguished from the
tYs;tein of equity aduîinistered ln courts of
Qhaîîcery. It has various other appellations,
4ut in Ainerican jurisprudence the coxumon
law is chiefly used lu the two last-narned
t
Qflnses liper S-rORY, J., in Le.see qf Levy v.

(;(are Peters 102, 110 ; 1 Kýeut Coin.
471. Aýscquity bas no, criiual jurisdiction,
the tern i., only sensible, lu counection with
the suhject of tliis treatise, in the scuse of
beirig distîrîguisbie( fr-oui the statuite Iaw ; al-
tho(g) as wîvll lie bercafter more fully seen

(,;c pot, Parit MI., ýs 1-5>, the tern, ln this
Slerse, lias even less force lîcre than in England,
'i tie corumon law of titis country coinsists
110t only <if the cornuon law of Eng]and, but
Of Micb Encylish statutes, al.se passed before

Sernigration of our anvestors, as werc in
2rueudinent of the conînion law, and as wcre
'tprîleicalle te the circumstanccs of the country.
Aili even soine English statutes that have
bLet, passed since ,'he settlicnt of this count-
try, b'ave l)een adopted, and are lu force, to a
greater or ]ess extent, lu different states, as
Part of the American common Iaw.

16, The common law, as the Lex Non
&r 1«consists, tieu, ln England, of those

îaswhich -are not comprisodl under the titie
of Acts of Parliaineut, but wlîich arc, for the

~IOtpart, extant lu records of pleas, proceed-
Ifand judgiîtents ; ln books of reports and

ilidicial decisions ; lu treatises of iearned men's
't9ltet., and opinions, preserved from an-
e-tit tintes and still extant iu writing. But

tle aiitliritative and original institutions are
'lot sîet down lu writing Inin tlîat inanner, or
%vith that authority, tht r cso'arimn

fr*but tliey are groivn into use, and have
acqiîirod titeir binding pý wer, and the force of
iaw5s, hy a long and ilînuieniorial usage, and by
tlle streng-tl of cuistoi and reception ln the

kingdom. A part of the common law, iri titis
acceptation, is that by which proceedings and
determinations ln the ordinary courts of jus-
tice are directcd and guided, and hy which. the
processes, proceedings, judgments, and execu-
tions, of the ordinary courts of justice ; the
limits, bounds, and extents of courts, and their
j urisdictions,-thc several kinds of temporal
offences and punishments at comînon law, and
the mîalîner or tVie aiplicaition of the several
kinds of p3unishments, with <itier particuilars,
extcîîdiîtg as, far as the many exigencies, ini
the distribution of ordinary J ustice, nay reý
quirez Sec Uiale's Ilist. of Com. Law, p, 23
et stq.

17i. Mr. Reeves aise defines the coîumon lavw
lu this scuse. He says that the common law
is the custom of the realm, on which courts cf
justice exercise their judgment, declaring, by
their interpretation, what is, and w-bat is not,
that common iaw. Many of the statutes tlîat
bave 'ocen cnacted prior te the Magna ('/arta
of 9 lien. 3, have been blended with tbd cuts-
tom of the realm, and have gone to make up
the English. common law, which coînnion law
or custoni of the realm, consists of those rules
and maxims concerning the persons and pro-
perty of men, that have obtained by the tacit
assent ani usage of the people of England;
being of the saine force with acts of the legis-
lature. The consent and approbation of the
people, with respect te the common law, being
significd by their immernoriai use and practice
of it: 1 Reeve's Hlist. cf Eng. Law 1.

18. The nature cf the common iaw is te be
accoînxnodated to the condition, exigencies,
ami conveniences of the people, for, or b
wlîori thev are appointcd, as those exigeîîcies
and conveoieuces insensibly grow upon the
people. Titus. thougli it may be said of the
coninton law of England, titat it was othcrwisc
lu the time of Hleîîry Il., wvhen G lanville %vrote,
or lu the tinte cf llenry Ill., wlîcn Bracton
wrotc, titan it is now administered, yet it is
not possible to assign the time when the change
began; uer have we ail the Acts cf Pariliainent,
or judicial reselutiens, w-bichi miglît have ln-
duced or occasioned sucli aiteratiotîs. The
truc constituents cf the common iaw are the
common usage or custom and practice cf the
kingdlom lu matters iying lu usage or cust-m.
The custom is net simply an unwritten eue, as
bas been seen, nor oraily derivcd down from.
eue age te another, but it is a custom that ks;;
derived dowvn ln writing and transniitted fro.tn
age te age, especiaiiy since the begî;nninç; of
tîte reign of Edward 1.;- a monarcb, he
wisdoîn lu cennectien with the Englisi 17.wNS,
lias aptiy caused hlm, te be designated the
the English Justinian. Secendiy: TJhe judi-
ciai decisions cf courts cf justice, consenanit to
eue another lu the series anti success;ions of
times. And, thirdly : The autberity of Parlia-
ment rnanifested in introducing such laws.
M uch cf titat vthich is uscd and taken as cein -
mon Iaw is undoubtedly denived fM~m old Acts
cf Parliament, the record of wW.eh,,in its, origg-


