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SECND DiIIION.AL COURT. MARcii 2 6JTH, i 92o.

*ROSS v. SCOTTISH UNION AND NATIONAL
INSURANCE CO.

Stoy of Proceeding"s-& «d Action Broujht Vexai iou&1dy-Jw-is-
diction of Court to Stay-Effect of Judgmnent-ResJuicbo
Aclioni for Reforniiton of Contract upon which Former Actiwi
Brougl-Frud-Timýe-liit for Bringimj Adion--Onlarjýo

IurreAd, sec. 194, conitioný 24-Estoppcl-Rul.. 1?4,
fl.2-Appea(l-osts.

Appeal by thec plaintiffs from the order Of MIDDLETON, J., 17
O.W.N. 166,46 O.L.R. 291.

The appeal was heard by MAGEE, .. A., CLUTE, IDDELLP
S'-UTHERLAND, and MASTEN, JJ.

H. J. Macdonald, for the appellnts.
Shirley Deuison, K.C., for the defeudants, respoudeuts.

MAEJ.A., in a written judgment, said (after statiug the
facts aud referriug Wo authorities) that the plaintiffs here were
iu the position of the plaintiffs in Carroll v. Erie County Natural
Gas and Fuel Go. (1889), 29 S.C.R. 591, affirmed ini Erie County
Natural Gas aud Fuel Co. v. Carroll, [1911] A.C. 105, 111, whcfre
rectification was grauted. It was said in the Supremne Court of
Canada (29 S.C.R. at pp. 593, 594): "No cam for rectification
having been mnade by the first action . . .iÎt is impossible
tapon any recognised principle applicable Wo the defence of res
judicata Wo hold that such an answer Wo the" (second) "action eau
b. maintaiud. . -. It is not niaterial Wo say that the
appeUsunts might, if they had so elected, have made an alternative
cae for relief on the ground, of inistake in their first action; it is
sufficient to say that they did not ini fact do so sud that nu sucli
question was there in issue."

If it was not open there, it would not be open here; sud, if not
res judicata, there was no other respect in which the action could
b. said te be either vexattioua or frivolous. It did rot present itselIf
to tii. Iearued Justice of Appeal as a case in which what lias heen,
saIled the " miglit sud ought " prînciple should be applicd ou the
FOMud that the plaintiffs had fair opportunity and miglit sud
,-ught to have brought up their preseut claim in the former action.

The Court hias inhereut jurisdiction Wo prevent abuse of its,
prceansd merely vexatious actions. This was made use of iin
Uawrance v. Lord Norreys (1890), 15 App. Cas. 210, but it wa.,


