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Ilan(1s belonging to te defendant, cannot avail; neither eon-
sidered the balance the money of the defendant, and, after
paaient, it was undoubtcd]y the înoney of the plaintiff andl
neot that of the defendant.

The argument, whlîih nîiglt bie made, that thc defendant,
in mak-ing the cxccss paynîcnt, did, so, uiulcr the option giVen)
bim of paying more than $4,0OO in Novemiber, 1912, dloo
not assist him. The application made by the plaintifr of
the money lias preeisely the saine cifect as though he hiad
been, iii February, 1913, allowed to exercise the opttiou lie
bad in November, 1912.

None of the circumstanccs succccding Fcbruary,193
lins displaced the righit of the plaintiff to appr<opriate, the
payinent as lie bas donc, and 1 do not se anythvingii in-.
equitable or unfair in has insisting on lis rights wheni hie
made a convcyancc of the land at the requcat of the de-
fendant.

Whcther the defendfant bas any riglits against thie plain-
tiff not raised by lisý pleadings, wc nccd notcoser

1 tiukl the appeýal should be dismi8sed with coste.

lIO. S WM. MI-LOrK, C.J., liON. MR. JusTICE uruu
LAND 11nd l)N. Mn. JUSTICE LFITCIT, agreed.

lI0-X. MRm. JUSTICE LExNox. JurNE 16TU, 1914.

RINSMAN v. TOWNSHTIP 0F MEBSEA.

0 O. W. N. W.

IflhwaI-on-epar~~Dfthof ('hîld b1 lin Throwrx frm ii~

1> l cea vidneeActon y Parents under FatalAcdet
Act-Dmgs

LNo.J., held, that failuire on the part of a miipaiiflit v to
fqnee( a higbiway 16 feet in widtb on either side of whlh NN:i
n ibvi ditch constituted non-révair, and allowed the plaintiff
$1.400 damagnev for the 1as 4)f his s~on who waa thrown f rom a our.
r-iavqe iind kiifled 1by res of the niegigpnce of said municipality in~
faiiirwg tùere fences at the aides of the hîghway.

Action by the father of a boy who was killed by being
thirown f rom, a waggon on a ig,ýhway in the township r4
Merea, to recover damiages, under the Fatal Accidents Aet,
for the deathi of the boy, the plaintif! alleging that the bigh-
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