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pay thse c'ss-ts of the suit, as tiseir prceedings
appear to have bren Sharp, as weli as wroug lu
point of law. But isaving reference to tise evi-
dence before me of tise comparative coavenience
of tise rival localities; to tise division of opinsions
ainoîsgst «tihe ratepayers, as testifled by tise votes
o5 ecci side ut tise meetinsgs wlsicls bave taken
place; to wisat occnrred attise griserai meeting
1att January ; aud to tise fact that tise mouey
lbas actually bren expended.-I think that before
ordcriug repisymeut of tise money, 1 should give
tise Trustees an opportuuity, if they desire it,
of -tscertiiiniug whesiser under ail tise circum-
stances a majority of tise ratepayers, ut a special
meeting properly calird for tise purpose, may not
be disposed to adopt once more tise old site, and
to regard tise costs of the suit as a sufficient
punisisment for tise wrong wbicli tihe defeudunts
have couamiited. I presume tise County Concil
in that case would pass tise necessary by-law,
as tiseir onlly object bas evideîstly been to adopt
tise site wlsich the people of tise iocality prefer.

SSould tise selection of tise plaintiff's lot be
adbered f0, ho must do wisat l'S equitable towards
tise defendants, as tise price of getting relief ini
tisis Court. Part of tise consideration Se was to
reccive for bis lot is tise oid site of tise Scîsool
aud he should be conteut on gettiug if, citiser to
pay thse defeîsdauts for tise building wisich tbey
bave put up, accordiisg to 'wist. it 18 wortis, not
for a Scîsool, but for any otiser purpose it niay
be useful for; or to ailow tise defeudaists to have
tise lot at its fuir valise exclusive of tiseir build-
ing. But on tisis point I wili isear tise parties,
ia my Cisambers or otiserwise, if necessury.
Tbough tise defendants have not acted propery,
it wo'sld be contrary f0 tise mie of tisis Court to
punisis tises more severely tisan justice to otisers
renders necessary.

Tise delay in filiug tbe bill was relied on as a,
bar to relief; but I tisink uo sncb delay occurred
as badl tisaI effect.

It was also urged, tisat the bill wus flot sncb
wi a ratepayer could file. MNany buis by rate-
payers hsave been entertained. 1 bave not tlsougbt
if proper to delssy my judgmeut for tise purpose of
considering 'wiether tise principie of tisose cases
is strictly applicable to a case of tisis kind, ln
view of tise varions enactsneuts la tise Scisool
Acts, aud of tise numerous English and Canadiaii
autisorities on like questions ; as tise objection
was nul taken wiseu tise demurrer fo tise bill wss
argued before tise Chsaucellor; aud, tisough the
objection was taken before me at Brantford , it
was flot argned, or any reference to anfisoriti28
msade.

COMMNON LAW CHAMiBERS.

(1 botdly llr..uvR O'lîsIEN, Esq.. Nritr-î.ar
Jeprut'r te flic (oll't.)

IN RE RUMBLE Y. WILSON.

Contrrsct or tort-Jitrisdirt ion.

A plaint char-iug tisat the defendatit hired of plilîtif a,
hsorse, &c., to go fiont A. to B. and baerk, and agrcrd t(s

tzakr g ood rare of sause us a baile, &e., with an aver-
mns tisat the defendant so c.irelessly, &c., drove said
horse, &e., tisat hsorse wsss kied, &u., is a plainst in cou-
tract aund isot in tort.
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S ussons issued on 29th January last, calling
on parties to sbew cause 'wby a writ of probibi-

tion should flot be issued after judgnrt pro-.
isouisced. Tise statement of the cause of action
was as follows:

",For thait the defendant bired of plaintiff a
boi-se, harness, and buggy, iu Octoher, 1868, to
go front Nlaple Village to i>ine Grove and back,
and uisdertook and issgreed f0 take goofd care of
the samte as a bailee, unl thse plaltiif alleges
that the law required him su fo do, and to re-
turu the said property ln saféty to hlm sigain.
And tise plaintiff furtiser states that the said
Albert Wilson so carelessly drove aud used thse
said pboperty that the said horse, h-a-rnes, and
buggy. were flot returued in safety f0 bim, nor
were tise saine used witb care, but on the con-
trary with negligence and carelessness, in con-
sequeuce of whicis tise horse was killed, tise buggy
was broken tu pieces, and tihe harniess brokets,
whereby furtiser tise pl aintiff sais bh e bath suiffer-
ed damsage to tise nruout of $85 1' Thle cause
was tried before a jury who found for th- plain-
tiff.

It was said tbaît a uew trial was moved for but
refused, aud that this was tise second action that
baid been brougbt, tihe plaintiff having been
non-pnited in the first because he lsappetied nu-
avoidably flot to be present ; anud tîat rio ques-
tion of want ofjuisdctios was ever raised.

Boyd shewed cause, and coîsîended tîsat the
plaint was flot lu tort, bu~t in contsact : layor of
London v. Cox, L. R. 2 E. & I. app. 280 ; Mlorris
v. Gaèneron, 12 U. C. C. P. 422 ; .,e;siisiqs v. Ra-
del1, 8 T. R. 335 ; Jones on Bailmeuts, pp. 69
f0 68 ; Siory on Bailmeunts, 4 11 ; Lloyd's C. C.
Prac. 221 ; Noys' Maxims, (Blytisewood's ed.
791.) If objection bad been takeu at tise trial
the particulars could bave been auseiiîrd.

. lVright, ln support of tbe app)licatiou, argued
that thse Division Courts Act recoguizes tise dis-
tinction between contracts and torts, and tisat tise
question was whetiser the action W.as mai ntainable
witbout refetence to any coutract, and is found-
ed on contract thougéis framed ini tort : Bullen e.
Leaire, 102, notes 2nd ed., 121 3rd ed., citing
P'ozzi v. Slsipton, 8 A. & E. 9611; Marshiall v. Yorkc
4.c., R. IV. Co., 1l C. B. 655; Talton v. G. W.
R. Co., 2 E. & E. 814 ; Lpgge v. Tucker. 1 Il.&
N. 500 ; Anseli v. WVaicrhouse, 6 N. & S. 385;
and la sucS a case tise Judga sbouid look at thse
actual faets as well as ut tise plaint and particîx-
lars: In re Miron v. ,]lcC(ibe, 4 Prao. Rep. 171.

A. WILSON, J.-In Jenninga v. Rundali it was
decided tbat a cause of action fouuded ou con-
tract canuot be declared on as a tort so as to es-
clude tise plea of infancy ; tisat to suds a tort
iufancy may be plcaded because it is founded on
con1traet. In tbat case the defendant was cisarg-
ed with immoderately driviug the plaintifl"s horse,
by means of whicb it was isjured. Tise count
was, "tisat the-plaintiff ou, &o., at thse request
of tise defendant, delivered to the defeudeut a
certain horse of thse plaintiffs, to be moderatelY
riddeu, yet defentiant cnntriving aud maiiciously
iîstending, &c., wrongfully and injuriously rode
the horse, &c."

Tise antisorities to wisich I bave been rcferred,
shew that tise plaintiff could flot have provcd bis
case without first of ail proving a contract for theO
particular act of biriîsg. Iu tisis respect anl
action agtaiust a common carrier differs from ordl-
nary bilments, for against tise common carrier
there is a special cnstomisry common law obligs-
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