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The other was an affidavit of one Eligh, a con-
stable, who swore that ho did, on the 2Uth of
July, 1865, serve Mr. Wood, the mayor, witb a
duplicate notice attacbed te his affidavit. The
notice attached was signed by the relator as an
elector, and addressed to G. C. Wood, Esquire,
mayor, &c., as follows:

IlTjike notice, that John S. MoDougall,
formerly a conncillo'r for the centre ward of the
corporation of the tewn cf Cornwall, bas made
an sssignment under the Insolvent Act of 1864,
iwhereby bis seat in the council bas become
vacant; and take notice, that you are bereby
required, under section 122 of cbapter 54 of the
Consolidated Statute.- of Upper Caniada, to issue

a warrant for the holding of an election under
the said section, to fill the vacancy; and that if
you fail to do so, an application wiii be nmade te
the Court of Queen's Bench for a writ of
mand 'mus to compel you to do so, and tbat yotn
wili be compelied to pny tbe costs of sncb
application.

6Dated the l8tb of July, 1865."
lu Michaeîmas terni last the mandamus niai,

witb the return of Mr. Wood, tbe mayor, was
filed, which was in substance as follows :

I cannot hy warrant, &c., require the said
returning officer, &o., to bold a new election to
fill the place of John S. McDougall, whose office
sud seat as councillor is alleged to have becoine
vacant, because the alleged vacancy is a dispnted
vue ancy, the said McDougall baving, since the
alieged nct of insolvency on the lst of June,
186,5, and since bis aileged application for relief
as an insolvent debtor, exercised the said office
of councillor, by attending the meetings of the
counci., and no sncb vacancy baving been
declared to cxist by the said council, or by court
of comipetent authority. I further retura that I
have:no authority as mayor to deciare the seat
of the said MeDougali vacant, as I arn not
suthorized by statute or otherwise to eall evi-
dence and to adjudicate as te the trnth of the
sfiid alieged vacancy ; andi in the absence of any
action on the part of the council declaring the
seat vacant, 1 have ne power ; and I buebly
subrnit that I should ,not be compelleti by the
order of this honorable court te require by niy
warrant as aforesaid the holding of a new elec-
tion te fill the alieged vaeancy until the fact of a
vitcancy is ascertained by proceedings in the
nature of a quo warranto.

Dur iig the saine terni, on motion ofaMr. Kerr,
a rule was granted, caiiing on Mr. Wood, the
mayor, to shew cause why bis return to the writ
Eti,)uld net be quashed, aud a writ of mandamus
absolute mhould net issue, upon several grounds
-amongz others, that the vacancy was Dlot a dis-
plited ene, by reason cf McDougali's attending
meetings cf couneil or otherwise: that it vau net
necessary that the vacancy sbonld be declared te
exist hy the councl or any court, and that it waa
the dnty cf the iayor to have issueti his warrant
williont waiting for the vacancy being ascer-
tained by proceedings in the nature cf a quo
tvizr-alo.

C. S. Potterson and Robert A. Harrison sbewed
cause dnring tbat terni, aud teck varions excep-

Obtions te the writ, aud conteuded, among other
things, that, the office wits full, and that the
praper remedy was 1 >,LVi warranto.-They cited
l'lie Qvecu v. Powell, 'l~ Q. B. 352 ; The Queen Y.

Mayor of New Windsor, 7 Q. B. 908; Mayor of
London v. Th/e Queen, 13 Q. B. 41 ; Frost v. Tce
Mafyor of Chester, 5 E. & B. 531 ; T/ce Queen v.
Phippen, 7 A. & E. 966.

M. C'. Cameron. Q. C., and Kerr, 8upported
the mile citing, Rex v. Robbiaon, 1 Str. 555 :
Th~e Borougc of Bosiny, 2 Str. 1003 ; Case cf
Aberystwitc, 2 Str. 1257 ; Rex v. Mayor of Staf-
ford, 4 T. R. 690; Rex v. Mayor cf YTorkc, 5T. R.
47; Rex v. St Ca/carine'. Dock Co., 4 B. & Ad.
83; Rex v. Parry, G A. & E. 810; Th/e Queen

v. Quayle, Il A. & E. 508; Rex v. Over8eera cf
Canton, 1 Bamnardiston, 299; Tapping on Matn-
damus, 288, 348, 371.

MoRRisoN., J., delivered the jutigment cf the
court.

The main question tbat arises in this case is
wbether this application for a mandamus is the
proper reniedy.

It appears that Mr. MeLlougaîl was eleeted a
coundillor for the centre ward cf the town
cf Cornwall at the usual aunual election, and
that hie accepted the office and exercised it up te
the time cf the application. Et is alieged. that
in tbe mouth cf May last McDougall callad a
meeting cf bis creditors under tbe Insolvent
Act cf 1864, and made an assigumnent cf bis
estates for their benefit ; and it is ccnteuded,
under tbe 12 lut clause cf our Municipal Cor-
porations Aet-vhich enacts that in csse a
meniber cf council applies for relief as an insol-
vent debtor, or assigas bis property for the bene-
fit cf creditors, bis seat in tbe council shall there-
by becomo vacat-that Mr. MoDougall's seat
became vacant, and that it was the dnty cf the
defendant, under the 122ad clause, vithont any
further act or proceeding, te issue bis warrant te
fill sncb vacancy, nctwithstanding that McDou-
gali was stili filling andi exereising the office.
The faet that McDougAll was duly elected te
the office. and was neyer removed or resigued bis
office, and was de facto exercising the office cf
councillor, primti facie sbews that the office is
full; andi wbether McDougaul applieti for relief
as an insolvent debtor, &c., are facta, the trnth
cf which must be ascertained and breught under
the notice cf tbe bead cf the council in some*
way or other before be can issue bis warrant.

The 52ud clause cf the Engls Mncipal Cor-
porations*Act, 5 & 6 Wmn. IV,slch. 76, provides
that if auy person holding the office cf councilior,
&c., shahl apply te take the benefit cf an act for
inscîveut debtors, &oc., snob, person shall there-
upon become dusqnalified, and sahai cease te bold
the office cf councillor, and the concil abaîl
thereupon declare the office te be voiti, and shahl
signify the sanie by notice in writiug, &c., and
the office shahl thereupon become void. Under
that clause it bas been helti that tbe office is net
void until the vacancy is duly declared-Reqina
v. Mayor, ec. of Leeds, 7 A. & E. 963. Our
statnte is nnfortuinately sulent as te the mode cf
declariug the vacancy.

Iu the saine Euglish act, sec. 54, wbicb refers
to bribery at elections, is in effeot somewbat like
our l2lst clause. It ensets that any person coin-
mitting the offence cf bribery, andi being law-
fnlly convicteti thereof, "sh8ah beo for ever dia-
abied te bold, exercise, or eujey any office or
franchise te which he then shahl, or at any time
afterw.ardq ntay, be entitled as a burgess cf such
borongb, as if sncb person was naturally dead;"
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