
Anerican counsel in this case shall argue on hypothetical evidence ? Who asks that they shall be heard, cither
orally or on paper, on a mere hypothesis ? Every fact and circusmstance naterial to the case, both on the part of
Her MaILjesty's Goveriment and the United States, I assume, will have been presented before the counsel on the
other side close their case. Then the counsel'fosr the United States, as defendants in this case, will make their
arguments, either orally or on paper, just as it seemns best to them, supporting their own vievs of the case, and ve,
as counsel for Great Britain, will present to the Court our arguments in answer to the arguments which they have
adduiced in support of their case. It was perfectly idle for Mr. Dana to have taken upSO snuch time in arguing
that they would be called on a mere hypothesis. Is it not idle to say to your Excellency and Hionors, that von
do not know what the case is about ? Do we inot ail know what the points in issue are; do we not ail see them ?
So wellI do the learned counsel see them that they absolutely declare they do not initend to open the case-that it
is vholly unnrecessary, as the Court now understands every single view that is likely to be put forward. So they
will understand, at the end of our case, every fact put forward by the British Governmnent.

TUhe points are salient and plain and are understood thoroughliy by the agents and counsel of Her Majesty and of
the Untited States. How, then, cari it be saisd there i< any hypothesis at all ? My learrned friend (Mr. D tisa) says
I am asking that an amendment to the rules should be adopted. I am not. So far from that the United States
are coming in at this late stage of the proceedings and asking for an amendnent of rule; that were maIe in their
present forn not merely hy consent of, but I believe at the instance of the learned Agent of the United
States. Cati it, then. be said we are asking for any amendment tu be made. They are asking as a favor that the Court
shalli i-y its hands on its owun ruies,-ruiles made at the instance (and in the form thev now are) of the Arneriein Agent.
They are asking that as a favor, aid at the instance of Her Mtjesty's Gov't. and with-tie consent of the Minister
of Marisne, I come forward anI say on behalf of the two Goveriments tIat they are quite willing so far depart
from tihese ries as to consent to an oral argument if the Utited States C>unsel think it is any advantage to have
one, tihougi the Government I represent can see no suchs advantage.

I c.tn understand that a jury nay be led away froin justice, by specious arguments, bat I apprehend that this
tribunal will not be swaved by any snch means, and that the epitomnised statement of facts given bv witnes.ses will
have more effect than ail the eloquence of the counsel on the other side If the case is to be decided by the eloquence
displayed in the oral arguments, then I admit that Her Majesty's Governnent would stand at great disadvantage,
but I do not think that.eloquence vill have a feather's wegiht in this case. I desire the Court to understard(l dis-
tinet.v that this is a m·>tion mnade by the counsel of the United States to have the rules altered, and I cone for-
vard, for Her Mlajestv's Agent and tihe Minister of Marine, to state we are willing it shall be done as they wish,
provided alwavs they dar.'t, in gtting an inch, take an ell. They will have, if they think it is an a1vanage, the
right to muake a closing speech, but nust imna3.iately afterwards put in their cloing printed argument. Thev are
sinplv to support their own cas3. We are, then, simuplv called on to answer the case and argument in supprt o'
the speech they put forward, and nothiingc else. Not one prnciple of ordinary justice will be infringed or departed
from. In conclusion, I nust confess I cannot help feeling a little surprised at the ainner in which Mr. D.na subs-
mitted the motion, fbr ho put it in an alnost threatening muanner to the tribunal, that if it vas not i:ceeded to the
counsel for the United States would withdrav the proposition altogether. That is not the usual mode in which a
favor is asked by counsel before a tribunal.

MR. FosTERn:-I think I atm entitled to a few vords in replv. If the learned counsel (Mr. Thomson) hsad
been present yesterday afternoon when I made the explanation which accompanied Mr. Trescot's motion, i think
lie would not have made the observations which he lias made. This is what I said : When I came here I found
myself suddenlv by five of the most eminent gentlemen who could be selected froin the five maritime pro-
vinces ;.contrary to the expectations of imyself and my Government, they were to be admitted to take charge
of this and they vere assisted by a very eminent lawyer, now Minister of Marine, who is spoken of by
cou nsel having largely the conduct of this case, I alone, a stranger in a strange land, having no reason to
suppose counsel would be brought iere to assist me, found mnyself, I say, by the unexpected decision of the
Cosmmissioners, placed in such a position that, instead Qf meeting the British agent I had to meet the Britisi
agent, the Minister of Marine and five counsel. Now, toavoid five closing oral arguments against one, I was well
content with the original arrangement of the rsles. But the miles provided that they might be changed
if in the course of the proceedings the Commissioiners saw fit to alter them; and as to our application being ai ap-
plication for a flavor eitier froin our opponents or the Commississioners, it is no such thing. It is an application
to your sense of justice. Before a judicial tribunal there are no such things as favors. Decisions go upon the
ground of righit and justice, and especially so in regard to a treaty, under the oath which the Commission-
ers have takien equity and justice are made the standard of al their proceedings. Now, how are we place(?
We have, in the first place, a muels greater mass of testinony than 1 antieipated, or any of you
anticipated, I presune. in the next place, we are on the eve of a inuch greater conflict of tes-
timony than I anticipated; we seo that very plainiy. Then agaimn, front prudential considerations,
couinsel on the other side saw fit not to open tieir case. It was a greivous disappointment to me; I
could not help myself, as I saw at the timue, and so said nothing. But is was a great disappointment
to find they did not tiitik fit in their openinmg, to explain the views they intended to enuniciate. As the testimony has
gone forward for more tisan a moith, it lias bsecom' obvious to all of us that iii a printed argument, prepared within
ten days' iime, and compressed within the nsecessary limits (f a printeild arguieiit, we cannot examine this testi-
moiny, and canitiot ren<ier the tribunal the assistance they have a riglit to expect from counsel. It is, therefore, pro-
posed isat, instead of making opening oral arguments, which obviously would be quite inadequate, we should have the
opportunity of making closinsg oral arguments, to lie replied to by the British counsel, and then that the printed argu-
ments shou(ld follow, givinîg themn the reply tiern also. Wiatever we do, we are willing they should have the reply-
the rtply to our speeches, the reply to onr writings. Is it possible that ansy arrangement could be fairer than that,
or ansy arrangement more caleulated to render your Honsors assistance in coming to a just and equitable conclusion ?
Now, I know my friend the British agent does iot mean to deal with this case so that batteries can he unimasked
upon us at the last moment. I know the Commissioters will iot allow such a course to be taken. UnIess that is
to he done, it is quite impossible that anmy unfair advantage would resuit to us, or that the British counsel would be in
the least deprived of their admitted right to reply, which always belongs to the party on whom lies the burden of proof,
b)y the course which we propose to follow. What we do desire is, tLiat we should have the chance to explain our views
fully before your Hoiors orally ; that we shouid then hear from counsel on the other side ; and then tha the printed
simmaries, which are to be placed in your hands to as-ist you, should be left with you when you go to make up
your minds os this case. What do tiey lose by it? What can they lose by it ? By omitting to make any oral
arguments, ac Mr. Dana has said, they can ge the last word and unmask their batteries ; but if printed argumenis
are to be made at all, does not common setse require that the printed arguments on both sides slhouldfollow the
oral arguments os uboth sides? I put it to eaci member of the Commission, I put it to my friend -the British
agent-is not tiat the course whici every iuman being knows will be most likely to lead to a thoroughly intelli-
gent and just decision. If it was a matter of surprises-if we were before a·jury, and a poor one, if it was one of
tiose Nius Prius trials, wihich we are someti mes concerned iu, I could understand the policy of trying to have both


