June, 1874.] CANADA LAY JOURNAL. [VoL. X., N.8.—173
Ch. Cham.] NoTEs OF CASES—BoOUGHTOY ET AL, Vi KNIGHT ET AL. [Eng. Rep.

After all, is the taking of an election recog-
nizance a judicial act? Admitting to bail is.
But here there is no judgment to be exercised,
everything is prescribed by the rules of the
election court. At any rate, the last mentioned
cages show that it is an act of that nature
whieh cannot be within the prohibitions of
section 308. .

There is another point—that the place where
the recognizance was taken is not shown on
the face of it. This seems to be unnecessary, if
in fact the taking of it was authorized. See
the form in Petersdorf, and in Burns' Justice,
and Queen v. Sydserff 2 D. & L. 564. The fact
that it was taken in Hamilton is supplied by
the respondent himself. See French v. Bellew
1 M. &8. 302

I refer further on the question of jurisdiction,
to Kerr v. Marquisof Ailsa, 1 McQ. H. L.C. 736.

I discharge the summons, but, from the
nature of the principal question, without costs,

Order accordingly.

CHANCERY CHAMBERS.
NOTES OF CASES.

PETERSON V. PETERSON.
Interim alimony—Con. order 488.

[April 20, 1874—STRONG, V. C., affirming the order of
the REFERER, April 4, 1874.]

An omission to make the endorsement directed
by Con. Order 488, to be made upon the office
copy of the Bill served, does not disentitle 2
Plaintiff to apply on motion for interim alimony,
but is a question merely affecting the costs of
the motion.

Where a plaintiff had neglected to proceed to,

a hearing at the first hearing term after jssue
oined, it wuas held that this was no bar to her
©Obtaining interim alimony, it appearing that the
Deglect was owing to a mere slip on the part of
her solicitor, that she had a bone fide intention
togotoa hearing, and had made offers to change
the venue with a view to enable the cause to be
8peedily heard.

» WeIss V. CRAFTS.
Vendor and purehaser— Emecution of conveyance.
[April 20, 1874.—The REFEREE.]
Under the fifth clause of the standing con-
ditions of sale the purchaser makes a sufficient
tender of the conveyance for execution by de-
liVel'ing it to the vendor's solicitor ; and it is
the duty of the vendor's solicitor to procure its
€xecution by all necessary parties.
The purchaser is not bound to pay the ex-
Penses of procuring the execution of the con

veyance, unless there be an express condition to
that effect,

Until the conveyance is completed and deliv-
ered to the purchaser, he may properly resist
payment out of Court of any part of his pur-
chase money.

WiLsoN v. WiLsoxN.
Security for costs—Order on pracipe.

[April 27—Srroxa, V. C., on appeal from the REPERER.]
An order for security for costs can only be
obtained on pracipe when the plaintiff admits on
the face of the bill that he is resident abroad,
and there is nothing in the bill qualifying such
admission. Where a bill deseribes the plaintiff
as of the City of Toronto, but stated that, ““by
““the advice of a physician the plaintiff had
““sought change of air, and is now temporarily
““resident at Rochester,” it was held that an
order for security for costs could not properly

be granted on pracipe.

Dunx v. McLeax.
Restoring dismissed bill.
[May 18—Srroxg, V. C., on appeal from the REFRREE.|
A bill dismissed for default of prosecution will
not be restored unless it can be shewn that the
plaintiff's cause of suit will he lost by the dis-
missal,

ENGLISH REPORTS.

COURT OF PROBATE.

BoucHTON AND MaRrsTON V. KNIGHT AND
OTHEKS.
Will-- Testanentary capacity.

Mental eapacity is & question of vicsve, but the highes

degree of capacity is required " ni testamentary
disposition, inasmuch as it nvolves o Jarger and wider
survey of facts than is neeact teen's o the ordin-

qn eontemplation
ectly balanced
1. Rep. N, 8. 8135

ary contracts of life. A sow.dn
of law does not necessarily rucun a
mind : Banks v. Goodfellow, -2
5. L. Rep. Q. B. 549, considered.

[28 L. 1. N. & 562, June 21, 1878.]

John Knight, deceased, late of Henley Hall,

in the county of Salop, diei 7th Sept., 1872
aged sixty-nine, leavinga will, bearing date Jan
27th, 1869. This was propounded by the plain-
tiffs, Nir Charles Henry Rouse Boughton and
Mr. Edward Marston, the executors, and it was
opposed by the defendants, the three sons of the
deceased, and the children of a deceased daugh-
ter, on the ground that the deceased, at the time
of the execution of the will, was not of sound
mind,

The testator was married in 1827, and shortly
after his marriage removed to Brussels, where
he resided until 1848. His wife died in 1842,
and in 1858, on the death of his father, he




