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can sueceed. ilere plaintittb *d aim is, based ou an omis-
sion on the part of the corporation which rendered the
highway unsafe for those entitled to uà% it. llad'the ex-
cavation been alleged to have been uiilawful, the matter
would have been otherwise.

Ail the authorities are given in the case~s cited.
The motion is granted; costs in the cause.
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PATTERSON v. TOD).

I>nuultie--Motioi Io Dism&. Action-Wtitb of Prosc euho n-
lie fusal to Dismiss-Terms-Change of 'Venue-Spee4dj
Trial-C oss.

.Motion 1w defendant to dismiss action for want of pro-
seention.

The action was commenced on l3th March. The state-
ment of dlaim was not delîvered until 20th June. The
stateinent of defence was delivered on 24th August, and
plaintif! joined issue on lst September. The venue was
laid at Brockville, where the jury sittings wcre held on ist
Septeinber. On lOth September notice of trial was given
for the non-jury sittings on 6th J)ecember instant.

After the exaînination of plaintif! on l5th Noveinher,
his solicitor eoneluded that the action must fail. On 27th
November he wrote to defendants' solicitor to that effect,
and stated that he would not enter the action for trial, and
that lie would so inforni his client. The 3rd December war,
the last day for settig down, and the solicitor at once
wrote to plaintiff as above stated.

Plaintiff did not acquiesce in tlîis view of his cae,
whieh he was ready to have tried on 6th -December. le
accordingly went back to Brockville and took other advice,
and on l2th December an order was taken out appointing
a new solicitor. Hie, howeyer, was not aware that notice of
trial had been given when first consulted on 30th Novem-
ber, and accordingly thought the action could not be tried
at that sittings. fIe did not in fact receivc the papers until
alter 3rd, December.


