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Full Court.] FERGUSON V. IMILLUCAN. [Nov. 13, 1905.

Evidence-Foreign coinisio-Examination abroaui of defeii-
dants aq WituessOs oit titeir own beltalf-Terns.

The defendant, a solicitor practising his profession in On-
tario, ard his wife, weri stili in Ontario when two actions were
brouglit against them by a former client of the husband. Shortly
afterwards they removed to the North-West Territories to take
up their permanent residence thiere. TVhe actions were respec-
tively for an account of rnoiiys intrusted to the solicitor for
investmnent and tg) set aside assigninents of life insurance policies.

Held, reversing the deeisions of a Divisional Court and of a
judge and the Master iii Chambers, that, in the cireumstances
shewn by the affidavits, 'the defendants should be allowed to
have their evidence taken on commission in the Territories, as
witnesses on their own behaif. for- tse at the triai of the actions,
but uipon terms advantageous to thei plairitiff as to the expense of
executing the commission.

P. E. Hodgins, K.C., for defendants, appellants. Middleton,
for plaintiff.

Osier, J.A-Ciambers. 1 Nov. 18, 190U
ULYAKI v. DA, sox.

Couert of Appeal-A~ppeal f roin order for new trial-à9ecuritV en
appeal-Stay of trial-Rîde 8,27-Removal of stay/.

A new trial having been ordered bv a Divisionai Court, the
plaintiff gave niotice of trial, but the defendants appealed to the
Court of Appeal from the order directing the new trial, and
gave the security required hy Con. Rule 826, which wRs duly
aflowed,

Hfeld, that the order for a new triai ivas "a judgment or
order appenied frorn," within the meaning of Con. Rule 82î (1>,
andi, the security for the appetIi having been allowed, the execu-
tion thereof, by proceeding to a iiew trial or otherwise, was
stayed pending the appeai by foi-ce of that Rule, such judgmient
or order not being one of the excepted cases mentioned in the
Rule. The Rule is not eonflned to the case of a judgxnent or
order dlirecting the payrnent of inoney, but extends generaily to
ail appealabie judgnaents or orders which are to be «exeeuted"
by proceedinga to be taken thereunder or in consequence
thereof.

In a proper case the stay may be removed and permissioni
given to proceed to trial notwithstanding the a'rpeal; but as a


