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Distributions, take the personal cstate in case of an intestaey;

and that they ordinarily take per capita: Tiffin v. Longmnia

(1852), 15 Beav. 275; Eagles v. Le Breton (1873), L.R. 15

Eq. 148; Fielden v. Ashworth (1875), L.R. 20 BEq. 410; Re

Cawthrope (1914), 6 O.W.N. 716.

The costs of the application are to bie deait with wheu a 8b

stantial question raised by the motion, but not yet argued, shail

be disposed of.
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Contract-Conditiofl not Expressed in~ Written Areet

Oral Evidence of Conditio7t-Iloperative Agreement-Pritpa

and Agent-ales of Land Made by Agent not Asscided tu byf

Prineipal-Commissîofl.1-Aeton te recover commission or damii-

ages under an agreement of the 28th April, 1914, betw%(en the,

plaintiff and defendant, whereby the defendant, the owner of a

block of land, agrccd to subdîvide the saine, appointed the plain-

tiff the exclusive agent for the sale of the lots, and 11rTed Io

pay him a commission of 2 per cent. upon al le that lie

xnight make of the said lots. The agreement did not statv at

what price the lots were to bie sold. The action was tried with-

out a jury at Toronto. The lcarned Judge finds that thev wrî,tinig

evidenieing thc agreement was prepared by the plaînitiff 's soli-

citer, and that the agreement was subject to the condition that it

was not to go into effect unless a certain prior saleagemt~

which the defendant had assumcd to cancel, *~as out of the way.

It turned out that it was not out of the way. That condition

should have been, but was not, embodied in the writing,; and the(

defendant ought not to bie bound by the ternis of the aigrelet

in disregard of the understanding upon whieh it wa;s (cnt(Iee

inito; if the condition were disregarded, the agreemlenit wvould

operate as a fraud upon the defendant. The learnciid Judge ah.o

filids that nio sales ýwerc in f aet ever made b- flhe plainitiff t

whieh the defendant asscnted. The price net having1 beeni stated

in the agreenint, the defendant had a riglit to fi:, it; a11( ho

noever did assent to the terins upon whieh the sales which tiie

plaintiff said he had made were made. Action dismissed without.

rosts. J. NI. Laing, for the plaintiff. J. W. Bain, K.C., for the,

defendlant.


