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adjustment, $845.43, and also Paid sOmte small correction in thc
eomputations, $1.60. The cheque was lianded te Mr. Wherry,
who also reeeived the mortgage for the purchase-money. The
deed was handed te Mr. McBrady. A memorandum, was madc
embodying the understanding that the deed ahould nlot be
registered until the cheque was marked on the 22nd, and that the
eheque should niot be used uintil the neûessary searcli at the tim-ý
of registration was made.

Upon returning to his office, Mr. Wherry eommuiicated with
the bank and learned that only a small amount stood te Me-
Brady"s credit. H1e then realised that lie had been imprudent
iu parting with the deed for a eheque which lie believed te be
worthless; and, returning to MeBrady 's office, aecused him, of
defrandùng hiTm by giving a cheque for ih there were no
Iuids, as MeBrady knew. MeBrady did not deny the condition
of his bank aecount, and surrendered the deed, receving back
his cheque. In tlie confusion Mr. Wherr forgot to hand hack
the second mortgage, aithougli le had taken it to MeBrady 's
office for that purpose. Later on, lie returned ît.

On the 22nd, MeBrady made no deposit in the bank, and his
cheque stili remained worthless, and would have been rejected
had it been presented, instead of being returned. Mr. Wherry
then (22nd April) wrote a lelter definitely and finally stating
that the transaction was at an end, and that nothing furîher
would be done.

On the 23rd, McBrady wrote letters seeking to re-open the
matter, which were ignored by Mr. Wherry; and on the samne
day McBrady procured the bank to mark his cheque as good.
There is nothing to indicate that lie ever commun icated this fact
to the vendor or his solicitor. There was some un8atisfactory
evidence looking towards tender, but no tender was made. The
cheque that wasw'arked on the 23rd April was redcposited aud
eancelled on thc ý251h, so that il could not have been a factor in
these aupposed tenders. The purchaser apparcntly aeieepted the
situaùion, and entered inb negotiations looking for some salvagt-
fromi the sale deposit. Unfortuinately these came te nothiug.
Mr. McBrady reglstered the agreement and brought this action,
which has dragged ils weary way through tle Courts ever since
notwithstanding an order inade on tle 2nd June, 1913, te ex-.
pedite the liearing.

It is argued that, aithougli lime was of the essence of the con-
tract iu the first place, the parties treated the co "ntract as suli-
sisting after the date fixed, and that tle notice of the 17th, de-


