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la tie circunistanccs and at the tirme, tlic amount offered

did not appear to be an unreasonable setticinent. 1 think in
viwof her solicitors letter that if tlic $20 for costs therein

had beeýn mentioned nothing more would have been heard of
the case( and this ivas after the settiement and apparently
aftur a c-onference with her solicitor about it.

1 tliink the action fails, therefore, on the ground that the
plainitif! iigrecd to arcept $150 in settlcment thereof and la
hkound thcreby; North British Rw. Co. v. Wood (1891), 18
('t. of Scssý. Cas. (4th serieq) 27; GÎssing v. T. Raton (Co.
(1911), 125 0. Li. R. 50.

Buit eveni if T had not corne to this conclusion 1 would be
olgdto dismiss the action as against Uie defendant

('rothei(rs also on the ground that the fence at thxe point where
theaccden occnirred not heing suhstantially adjoining the

hgwythiere could be no liabîlity.
('ouinsel for thc defcîîdaît relicd on Coupl<ind v. iaord-

ingiqhami (1818), 3 Camp. 397. There is, of cour-e, a duty
iipont those whose property abats on a street not to permit an
eýxcavaqtion to cxist or a barbed ivire fence to bcecrcctcd so
adljacent to it as that thosc lawfullv using it may by some

«ddnstart of a horsc " or <'mâ~ing a falFe step or being
affcte wi;tl sdcn giddiness" or perhaps bein4 suddenly

gtartcd hv a runawav horqe, fall into thc excavation or corne

lui contact with thie'harhcd wirc and injiury resuit. Beaven
on Negligence, 3rd ed., pp. 361, 428, 429, and 4,35.

Biqt the test as to liahilitv is whcther the excavation or
lenwce is so near the higliway as to interfere with the ordinary
usýe of the same by tic Public.

In the prescrit case the. fence in question at the point
vwre the plaintif! came in contact with it was 20 feet dis-
taint from Uie sidewalk, on which the plaintiff! vM~s walkiîng

andii 10( feet back, from the street line on the defendant'g pro-
pert.y.

It would, T think, be ont of question to impose m lia-

hilitv mn the defendant ia sncb a case: Ilardrastie v. SÇouth
Yorksliire Rw. £- River Dun Cvo. (1860), 4 IL & N. 67;

Rksv. South. Yorkshire Rui. & River Dun C'o., 13 B. & S.
Il?; Lai how v. R. John.eon &~ Nephewv LId., f19131 1 K. B.

19S; Pedlar v. Toronto Poiver C'o. (1913), 29 0. L. R. 527.

The action will, therefore, be dismisscd' as against both
flefend(ants, with costs, if askcd.


